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IN THE UNITED STATES DISTRICT COURM Q@
X

FOR THE SOUTHERN DISTRICT OF NEW

JACOB FRYDMAN
Civil Action = =
Plaintiff, o -
-agamnst- COMPLAINT o =t
WARREN DIAMOND and SCOTT DIAMOND JURY DEMAND f;:: =
<o, o

Defendants.

Plaintiff, JACOB FRYDMAN ("Frydman" or "Plaintiffs"), complaining of
Defendants, WARREN DIAMOND (“Warren”) and SCOTT DIAMOND ("Scott") (Warren
and Scott are sometimes referred to individually as "Defendant” and collectively as

"Defendants” or the “Diamonds”) alleges, as follows:

NATURE OF THE ACTION

1. This is an action for civil damages under the Racketeer Influenced and Corrupt
Organizations Act (18 U.S.C. § 1961 et. Seq.) ("RICO"), flagrant breaches of fiduciary duty,
breaches of the governance documents and other contractual breaches, the taking of
unauthorized and ultra vires acts, fraud, abuse of control, gross mismanagement, liquidated

damages, indemnification and declaratory relief as well as injunctive relief barring

Defendants' culpable conduct with respect to the ownership and control of the DHL Center

located at 500 Tenth Avenue, New York, New York as described in this Complaint.
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. TION AND VENUE

2. This Court has original jurisdiction over Plaintiffs’ RICO claims pursuant to 28
U.S.C. § 1331.

3. This Court has supplemental jurisdiction over Plaintiff's state law and common law
claims pursuant to 28 U.S.C. § 1367(a), which claims are so related to Plaintiff's federal
claims as to form part of the same case or controversy.

4. Venue and personal jurisdiction is also proper under § 1965(b) in this forum
because the ends of justice require that any defendant residing in another District be
brought before this Court. Venue is proper under §1391(a) and (b) in that a substantial part
of the events or omissions giving rise to the claims occurred in this District. Venue is also
proper under principles of pendent venue because all claims arise out of the same nucleus

of operative facts.

PARTIES
5. Plaintiff Jacob Frydman is a natural person residing in the state of New York, with his
principal place of business in New York County, New York.
6. Defendant Warren Diamond is a natural person residing in the state of New Jersey, with
his principal place of business at 788 Shrewsbury Avenue, Suite 105, Tinton Falls, NJ 07724,
7. Defendant Scott Diamond is a natural person residing in the state of New Jersey, with

his principal place of business at 788 Shrewsbury Avenue, Suite 105, Tinton Falls, NJ 07724,

PRELIMINARY STATEMENT

8. Plaintiff Frydman is the CEQ and Chairman of United Realty Trust, a public real

estate investment trust, and for more than the past 30 years, a real estate investor and developer,
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9. For more than 20 years, Frydman, who is also an attorney’ has partnered on numerous
transactions with Mitch Rutter (“Rutter”), another attorney turned developer, in the acquisition,
development and re-development of over 2,000,000 square feet of commercial real estate
transactions in and around the city of New York.

10. In 2002 Frydman and Rutter formed Tunnel Associates LLC (“Tunnel”) as their holding
company to be the sole member in 500 Lincoln LLC (“500 Lincoln™), a single purpose
bankruptcy-remote entity, through which they acquired control of 500 Tenth Avenue, an
approximately 250,000 square foot building located on Tenth Avenue between 38™ and 39™
Streets in Manhattan, diagonally across from the entry to the Lincoln Tunnel (the “Property™).

11. The Property is currently rented to DHL USA, LLC (*DHL”), the international letter
carrier which is a wholly owned subsidiary of Deutsche Post, the German post office and used as
the DHL Center in Manhattan.

12, Tunnel is currently, and has since its formation, been owned 50% by affiliates of
Plaintiff and 50% by affiliates of Ruotter. Plaintiff and Rutter are the two managers of Tunnel,”
who together control the management and operation of Tunnel.

13. In April 2002, 500 Lincoln was 100% owned by Tunnel.

14. 500 Lincoln (sometimes referred to herein as the “company” or the “partnership™) is
currently owned 50% by Tunnel and 50% by Corem Capital Partners, LLC (“Corem™).

15. 500 Lincoln is a New York limited liability company which is governed pursuant to a
limited liability company operating agreement (the “500 Lincoln Operating Agreement”) which,
since 2002 has been amended and modified by a series of other agreements. A copy of the 500

Lincoln Operating Agreement is attached hereto as Exhibit “A”.

! Frydman is licensed and in good standing in Ohio, but because he does not formally practice law, he maintains his
license on mactive status so that he is not required to undertake mandatory continuing legal education courses.
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16. Corem is, on information and belief owned 50% by SDD&F LP, 25% by John Del
Monaco and 25% by Defendant Warren Diamond”. A copy of the Corem Operating Agreement
is attached hereto as Exhibit “B”,

17. SDD&F LP is on information and belief an affiliate of, and wholly controlled by
Salvatore Cannizzaro (“Cannizzaro”). Cannizzaro is a co-manager of Corem together with Del
Monaco and Defendant Scott Diamond, who are the two other co-managers of Corern.

18  Scott Diamond is Warren’s son, and on information and belief the sole owner and
manager of SLD 500 LLC. Scott and Warren have asserted that Scott is also the sole trustee of
the Warren Diamond 2005 Grantor Trust (the “Diamond Trust™).

19. The underlying dispute concerns the management of 500 Lincoln, and the rights and
obligations of Defendants Scott and Warren with respect to the management and operation of the

Property.
INTRODUCTION

20. Asis more fully described herein, defendants Scott and Warren, in complete and uiter
disregard of their contractual and legal undertakings, and motivated solely by greed and their
view that abusing their partners is a sport at which they excel, have spent the past 12 years
abusing their respective positions of management of 500 Lincoln and the various other entities
with which they have been involved with Plaintiff.

21. The Diamonds illegal and abusive conduct over the years has cost plaintiff and the other
principals in 500 Lincoln (and the other entities iﬁ which the Diamonds and Plaintiff have been
involved in) millions of dollars, inter alia, as a result of fraud, deceit, waste, stolen funds,

litigation and arbitration costs and expenses, property damage, costs to protect their physical

% As is discussed in greater detail hereafter, in 2005, Warren Diamond’s interest in Corem was supposed to be
conveyed to the Warren Diamond 2005 Grantor Trust.
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safety and lost business opportunities.

22. The financial losses caused by the Diamonds over the years pales in comparison to the
emotional distress intentionally caused by the Diamonds on plaintiff and the other principals in
500 Lincoln.

23. Motivated by their desire to steal from Plaintiff and the other principals of 500 Lincoln,
and injure their business and property, Warren and Scott are each a culpable person who
conducts the affairs of an enterprise, through SLD and their real estate development company
American Real Estate Management, throﬁgh a pattern of racketeering, by, inter alia, committing
numerous criminal acts as hereinafter set forth which constitutes “racketeering activity” as
defined in section 1961(1) of RICO, in that they involve mail or wire fraud, criminal violations
of the the Hobbs Act 18 U.S.C. § 1951, forgery, petjury in violation of violation of the Federal
Perjury Statute 18 U.S.C. § 1621; attempted extortion; and making false and fraudulent
representations in the 2005 and 2012 Settlement Agreements all with the intent to damage the
business and property of Plaintiff.

24, Over ﬁe years Plaintiff and the other principals in 500 Lincoln have been subjected into
or forced to initiate dozens of litigations and arbitrations against the Diamonds to protect their
various interests. Each of these protracted and expensive litigations and arbitrations have in
most cases been resolved by a settlement agreement, which at the time of its execution, promised
1o resolve the issues, place the Diamonds in a position where they cannot thereafter further abuse
or harm plaintiff or the other principals in 500 Lincoln. Yet plaintiff has discovered that
Defendants committed fraud in inducing Plaintiff to enter into the various settlement agreements
in that as to each settlement agreement the Diamonds made false and fraudulent

misrepresentations of fact which were made with the intent that plaintiff rely on said
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misrepresentations, and on which Plaintiff did reasonably rely, to his detriment.

25. Plaintiff has had enough!

26. This action is being commenced by Plaintiff because as of October 24, 2014, and as a
tesult of Defendants continuing criminal enterprise, the Diamonds have once again sought to
extort Plaintiff, and otherwise abuse Plaintiff and their other partners, breach their various
agreements, and caused 500 Lincoln to lose a $90 million financing, and exposing the 500
Lincoln principals to $86 million in phantom income tax liability over the next 11 years.

27. Plaintiff brings this action seeking a permanent injunction forever barring Warren or
Scott from having any management or other control rights in 500 Lincoln and permanently
enjoining them from disrupting the business of 500 Lincoln, abusing Plaintiff and the other
principals, using their criminal shenanigans to steal from, extort and otherwise wreak havoc and
cause harm to Plaintiff and his businesses.

HISTORICAL PERSPECTIVE

28. Tn April 2002 Tunnel entered into a ground lease and an option to purchase the fee
interest in 500 Tenth Avenue, New York, NY (“500 Tenth Avenue” or the “Property”) from its
then owner.

29. At the time of the April 2002 transaction Corem was not involved in 500 Lincoln or the
Property.

30. Corem came to the project later, when Defendant Warren, Corem’s then principal, was
introduced to Frydman and Rutter by a mutual acquaintance. At the time, the fourth and fifth
floors of 500 Tenth Avenue were vacant and Tunnel was seeking a tenant to rent those floors.

31. Warren expressed interest in renting the two vacant floors for his self-storage business

operated under the “American Self Storage” trade name. However, he was not interested in
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renting in the building unless he also became one of its owners.

39, Tn October 2002, Tunnel made a deal with Warren through which his storage business
(“Tunnel Self Storage, LLC” or “TSS”) agreed to lease the two vacant floors. 500 Lincoln also
sold a 49% interest in 500 Lincoln to Corem, thus making Warren a minority owner in the
Property as well as a tenant.

33. As part of the deal, Tunnel wanted $1.5 million more than Warren was willing to pay
for Corem’s purchase of the minority interest in 500 Lincoln. To make the deal work, the parties
agreed that Tunnel, or its affiliates, would acquire a minority interest in TSS, and that TSS
would loan $1.5 million on a “non-recourse basis” to Tunnel’s affiliated members in TSS.

34, Tunnel and Warren agreed that all landlord and tenant bank accounts would require
joint signatures, one from either of Rutter or Frydman, and one from Warren.

35, Warren volunteered to open several of the accounts at a bank where he had long-
standing relationships that was close to his office in New Jersey, offered to have his bookkeeper
maintain the accounts, and send Plaintiff monthly statements and Plaintiff had no reason to
object.

36. Warren opened two accounts for the business -- an operating account in November
2002 and a so-called Money Market Account in December 2003 and circulated signature cards
for Frydman and Rutter to sign, which they did, and returned them to Warren so that he could
deliver them to that bank.

37. During Tunnel’s negotiations with Warren, Frydman asked Warren directly if he had
ever been convicted of a crime or if he had any past dealings that would or could be of concern

to Plaintiff as potential partners. Warren said he had none and Plaintiff did not find any evidence

to the contrary.
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WARREN’S FIRST FRAUD

38.  In 2002, Frydman and Rutter could never have suspected that going into business
with Warren would lead to more than a decade of frustration, headache and constant battles to
protect their business interests.

39. Warren concealed from Frydman and Rutter that he was, in fact, a convicted felon who
had served time in federal prison.

40. He had previously been charged and convicted on federal RICO charges relating fo a
wide variety of criminal activities in association with the Bonanno organized crime family,
which was connected to the nationwide criminal organization known as “La Cosa Nostra.”

41. Warren and his cohorts were charged in a sixty-four count federal indictment with
participating in a racketeering enterprise which had as its object the control and use of a union to
obtain money from New York moving and storage companies through various schemes and acts
of extortion, rigging bids for government contracts, requiring unlawful employer payofis, and
receiving and making illegal payments to union representatives. In exchange for the payoffs, the
companies received, according to the indictment, labor peace, lucrative government contracts,
relaxed enforcement of union rules and contracts, and other benefits.

42. Warren was convicted of the charges and served time in federal prison.

43.  As he was leaving prison, Warren had changed his name, which Plaintiff believes was
so that he could conceal his criminal past.

44.  Obviously, having a business partner with a criminal history is a major concern for real
estate investors like Plaintiff. In addition to the obvious concerns, since the business relies on
their ability to source capital, and since investors and lenders generally will not invest in a

project where one of the principals is a convicted felon, Plaintiff always inquires.



Case 1:14-cv-08741-GHW  Document1 Filed 11/03/14 Page 9 of 10

45. But when Plaintiff asked Warren directly if he had ever been convicted of a crime (or
if he had any past dealings that would be of concern), he lied and said he had none.

46, Warren’s criminal history was a major issue, and his deliberate concealment of his past
was just the beginning of a long series of troubles caused by him.

47. Plaintiff did not uncover Warren’s criminal past until afler Plaintiff had gotten into a
dispute with Warren in March 2004, after TSS defaulted by failing to pay the rent for the fourth
and fifth floors and 500 Lincoln was forced to serve a Notice of Default.

48. In response, Warren proceeded to threaten Plaintiff with serious physical harm.

49, He stated to Plaintiff that if he were to pursue the claims for unpaid rent he might find

himself “dead in a garbage can™.

50. He even threatened to “burn down” the two building which at that time they had jointly
acquired.

51. To prove that he was serious Warren took a baseball bat to a classic collector Mercedes
Benz owned by Plaintiff, which Plaintiff was storing in a jointly owned building, and smashed its
windows, severely dented the car’s body, and destroyed all the lights.

52. Plaintiff became concerned that he may in fact be in danger of physical harm, and so
for most of the remainder of 2004 Plaintiff retained armed body guards to protect him against
Warren.

53. Inearly 2004, at a time that Warren had been approximately $500,000 in arrears on the

rent payments Plaintiff instituted a summary eviction action against the tenant.

54. To his great amazement, Warren’s defense to that action was that the rent was indeed

paid.

55. Not only had he claimed to have paid the past due rent, but he claimed in documents
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filed with the court that he “pre-paid” the next six month’s rent.

56, To prove his claim of rent payment he produced a copy of a check for more than §1.2
million drawn on the tenant’s account, which showed, based on the endorsement, that it was
deposited in the landlord’s account.

57, Plaintiff was shocked and perplexed.

58. Plaintiff contacted the bank and learned that the bank balance in the landlord account
after the rent payment was alleged to have been made, was exactly the same as the bank balance
in the landlord account prior to the rent payment having been made.

50, Plaintiff requested that the bank directly send him a copy of all the bank statements
showing all transactions on the two accounts.

60. When the documents arrived from the bank Plaintiff learned that on March 24, 2004,
Warren stole $1.28 million from the landlord’s Money Market Account. He deposited those
stolen landiord’s funds into the tenant’s account, and drew a check on the tenant’s account which
he used as evidence in the court proceeding, claiming to have paid the past-due rent on behalf of
TSS, and to pre-pay the rent for the next six months, and deposited that check into the landlord’s

account.

61. In effect, Warren used the landlord’s own funds to claim to pay the rent on behalf of the
tenant.

62. In reviewing the bank statements Plaintiff also learned that on February 26, 2004,
Warren improperly withdrew, without Plaintiff knowledge or consent, $833,000 from the
Money Market Account, and attempted to use the funds to bid at an auction sale of a $7 million

mansion in Middletown New J ersey-.

63. In reviewing the bank statements Plaintiff also learned that Warren improperly, and’

3 He did not win the auction, and re-deposited the check the next day.

10
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without Plaintiff’s consent or knowledge, linked the landlord’s Money Market Account to
Warren’s other accounts at that bank, to facilitate his theft of additional funds.

64. Warren knew that if he simply wrote bad checks on the tenant operating account that
bounced, that the bank would shift funds from the Money Market Account to cover the shortfall.

65. Warren was able to conceal his criminal activity because the bank statements were sent
only to Warren’s office.

66. What Plaintiff eventually learned was that after Plaintiff delivered signed signaturé
cards to Warren, he then added himself and others to those signature cards, giving himsélf
check-signing privileges while withholding knowledge of that from Plaintiff.

67. Notwithstanding Plaintiff’s numerous requests, Warren refused to provide Plaintiff with
the signed signature cards for either the operating account or the Money Market Account.

68. Warren's actions were also a direct and willful breach of the terms of the 500 Lincoln
Operating Agreement, which required the unanimous consent of 500 Lincoln’s two managers —
at the time, Warren and Tunnel — for all banking transactions.

69. These and numerous other disagreements led Plaintiff and Warren into very serious
disputes concerning the management and ownership of 500 Lincoln.

70. From Plaintiff’s perspective, these disputes were not mere disagreements about the
management and direction of the enterprise, but derived from very grave concerns about
Warren’s criminal activities and wrongdoings, his threats on Plaintiff’s physical safety, the
destruction of Plaintiff’s property, and his ongoing acts to steal from Plaintiff’s businesses.

71. As aresult of these and other disputes, the parties became immersed in very significant
multiple litigations.

72. On November 3, 2005, Plaintiff entered into a settlement agreement (the “2005

1
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Settlement Agreement”) based on Warren’s promises to divest himself of all ownership and
management rights in any and all of the jointly owned entities, by transferring those direct and
indirect ownership interests to a trust over which he would have no control, to cause Plaintiff to
be repaid the sums stolen from Plaintiff as a priority distribution from future proceeds, and his
commitment that for so long as either Plaintiff or Mr. Rutter or any entity in which either of them
or any of their family members had a direct or indirect interest, Warren would never be in a
conirol or management position, nor would he ever thereafter have any ownership, or equitable
interest, whether direct or indirect, in any of the entities which control or own any of the joint
enterprises, and that he would not serve as trustee of the trust to which his prior interests were
transferred.

73. In reliance on these promises, Plaintiff entered into the 2005 Settlement Agreement to
(he thought) forever rid himself of Warren, sctile existing litigations and put Plaintiff in a
position where there would be no future litigation. A copy of the 2005 Settlement Agreement is
attached hereto as Exhibit “C”.

74. Plaintiff was wrong. With the ink barely dry on the 2005 Settlement Agreement
Warren initiated a lengthy and protracted arbitration before the Honorable Michael J. Dontzin
challenging provisions of the 2005 Settlement Agreement, and wrongfully attempting to extract
money from Plaintiff.

75, Shortly before September 11, 2006, a date on which hearings in the arbitration were
scheduled, Warren, through his lawyer, made a written request to Judge Dontzin that the
September 11™ hearing be continued because Warren was “participating in a September 1"

Memorial Service”.

76. Judge Dontzin granted Warren’s request for the continuance.

12
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77. Plaintiff had reason to believe that Warren in fact was nof intending to participate in
any memorial services on September 11™ and so Plaintiff hired a private investigator to follow
him on that day.

78. In fact, Warren did not participate in any September 11" memorial service. He did not
even attend any such service.

79. Nonetheless, on the next scheduled hearing date, Plaintiff’s counsel at that time, Cyrus
Vance, the current Manhattan District Attorney, asked Warren about this while he was under

oath.

80. Warren perjured himself by saying that he did indeed participate in such a memorial
service.

81. But when confronted with the true facts, he admitted that he did not participate or attend
a memorial service, instead he went to a Japanese restaurant and a shopping mall with his wife,
but attempted to justify his perjury by stating that he “drove-by” the National Cathedral where a

memorial service was taking place.

82. In his December 22, 2006 arbitration decision, Judge Dontzin commented on Warren’s

perjury. The decision observed as follows:

I now turn to the disturbing credibility issue. [ find it difficult to understand why
Diamond created this problem for himself ... find this to be a serious reflection
on his credibility. ..

THE 2005 SETTLEMENT

83. The critical component of the resolution set forth in the 2005 Settlement Agreement
was Warren'’s agreement to create a blind trust (the “Diamond Trust”) and to agree to give up his

ownership interests in 500 Lincoln, 500 Tenth, Corem and the other relevant entities, and to

fransfer those interests to the blind trust.

13
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84. Warren also agreed to give up his roles as manager of 500 Lincoln, 500 Tenth, Corem
and the other entities.
85. The 2005 Settlement Agreement makes clear that the termination of Warren’s

participation in 500 Lincoln is intended to be permanent. Namely, the 2005 Seitlement

Agreement provides at §3(c) that:

If and for so long as either Frydman or Rutter or any entity in which either of
them or any of their immediate family members has a direct or indirect beneficial,
equitable, ownership, management or other interest, them in no evenl may
Diamond ever (i) be a manager of 500 Lincoln, 500 Tenth, 636 Eleventh
Mezzanine LLC, 636 Eleventh Associates, LLC, JD or American Telcom Mgmit.,
LLC again or ever have any ownership, equitable, whether direct or indirect, in
any such entities again from and after the FEffective Date (other than as a
beneficiary of the Diamond Trust) or (ii) serve as the trustee of the Diamond
Trust.

86. The 2005 Settlement Agreement specifically provided that John Del Monaco, one of
the beneficial owners of Corem, would succeed Warren as the co-manager of 500 Lincoln and
Corem and as manager of several other entities.

87. In some cases Mr. Del Monaco was to act in his individual capacity, and in some
instances he had a right to elect to act either in his individual capacity, or through JD Corem,
LLC, an entity owned 100% by he and his wife, and of which Mr. Del Monaco was the manager.

88. The 2005 Settlement Agreement also provides that Warren’s son, Defendant Scott‘
Diamond may succeed John DelMonaco as manager of JD Corem, LLC after a six-year period.

That provision, however, did not specifically apply to the management of 500 Lincoln.

THE OPERATION OF 500 LINCOLN AFTER WARREN’S REMOVAL

89. TFollowing the execution of the 2005 Settlement Agreement, John DelMonaco became

co-manager of 500 Lincoln and co-manager of Corem.

14



Case 1:14-cv-08741-GHW  Document 1-1  Filed 11/03/14 Page 5 of 7

90. During the intervening six years, Mr. Del Monaco maintained a cooperative co-
managerial relationship with Plaintiff and Mr. Rutter, and together, and with Warren and his
agents out of the picture, they were able to greatly enhance the economic results for the
beneficial owners of 500 Lincoln and significantly enhance the value of the Property.

91. Among other things, during Del Monaco’s tenure as a co-manager of 500 Lincoln
together with Frydman and Rutter they were successful in (i) buying out the lease of VGS, a
tenant in the Property; (ii} causing DHL to expand into the space previously occupied by VGS at
a significant rental increase; (iii) effect an early exercise of the purchase of the fee interest from
the ground lessor; (iv) terminate the ground lease and cause 500 Lincoln to form a subsidiary,
500 Lincoln Owner, LLC to take title to the fee interest in the Property; (v) negotiate with
Teachers Insurance and Annuity Association (“Teachers™) and close on a $97 million single-
tenant credit bond mortgage in favor of Teachers, secured by the Property; (vi) amend and
modify the DHL lease at least three times to the mutual benefit of DHL and 500 Lincoln; and
otherwise execute numerous co-instructions and directives to manage the enterprise for the
mutual benefit of its owners.

92. In October 2011, Plaintiff, Rutter and Del Monaco issued joint bank instructions
providing for automatic monthly electronic distribution of certain funds of 500 Lincoln to the
beneficial owners of Tunnel and Corem. The instructions were consistent with the agreement

between Tunnel and Corem to distribute the proceeds at issue 50-50.

SCOTT DIAMOND ASSERTS MANAGERIAL
RIGHTS IN 500 LINCOLN

93. Unfortunately, the peace and harmony, not to mention the economic benefits,
generated during the six years that the Diamonds were not involved in the management of the

enterprise came to a halting stop when Del Monaco resigned as a co-manager of 500 Lincoln in

15
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November 2011.

94. Scott, Warren’s son, asserted that he succeeded Mr. Del Monaco as manager of the
entity called JD Corem, LL.C, and, by virtue of that role, was also co-manager of 500 Lincoln

and Corem.

95. Based on Scott’s January 2012 representation to Plaintiff and Citibank N.A. that he
succeeded to the manager role of JD Corem, LLC, and that JD Corem, LLC was an entity with
“certain management rights to 500 Lincoln” Plaintiff agreed to permit Scott to become a
signatory on the 500 Lincoln bank account at Citibank in February 2012 as the successor to John
Del Monaco.

96. In fact, Scott’s representations to Plaintiff and Citibank were untrue.

97. On or about May 15, 2012 Plaintiff learned that in fact Scott did not succeed to the role
of manager of JD Corem, LLC, and based on his misrepresentation of that fact to Plaintiff and
Citibank, Plaintiff rescinded his consent to have Scoit act as a signatory on the bank account of
500 Lincoln.

98. There was no provision in the Settlement Agreement which permitted Scott to succeed
Mr. Del Monaco as a manager of 500 Lincoln in his individual capacity, and it is undisputed that
Mr. Del Monaco was co-manager of 500 Lincoln in his individual capacity.

99 As a result Plaintiff and Tunnel asserted that Scott therefore had no right to act as Del
Monaco’s successor.

100. During the period from February through May 2012, prior to learning that Scott
fraudulently induced Plaintiff to permit Scott to act for 500 Lincoln, Scott had acted in

inappropriate ways to the detriment of 500 Lincoln, Corem and their respective members, all

without true authority to do so.

16
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101. Scott had issued unilateral instructions to Citibank effectively freezing 500
Lincoln’s bank account in violation of the operating agreements of 500 Lincoln and to the
detriment of Tunnel’s and Corem’s beneficial owners, thus causing disruption in the distribution
of funds belonging to the beneficial owners of 500 Lincoln.

102. Scott had also refused to execute, or had sought to extract benefits for himself
and/or Warren by demanding unacceptable amendments to, a lease amendment required by
DHL, the tenant of the Property owned by 500 Lincoln, to undertake a significant construction
project at the Property.

103. Scott’s refusal to execute the lease amendment without extracting personal benefit
for himself and/or Warren or the Diamond Trust, as well as the fact that he had no rights to
execute same, but had been able to interfere with its execution, at that time threatened to expose
500 Lincoln to hundreds of thousands of dollars in additional costs associated with the work, and
risked cansing a default under the loan made by Teacher’s Insurance Association to 500 Lincoln
Owner, LLC secured by the Property.

104. Plaintiff believed that Scott was acting at the direction of and as the puppet of
Warren in a manner not in the best interests of 500 Lincoln, its members, its tenant, its lender
and in violation of the 2005 Settlement Agreement.

105. Scott’s actions at that time threatened to cause losses and waste at 500 Lincoln.

WARREN NEVER DIVESTED FROM COREM

106. At about that same time Plaintiff learned that Warren breached material terms of
the 2005 Settlement Agreement by failing to divest himself of his ownership and management in

500 Lincoln and Corem.

107. Specifically, Warren was required under the 2005 Settlement Agreement to

17
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transfer all of his ownership interests to a blind trust (the “Diamond Trust”) and to relinquish all
managerial control with respect to 500 Lincoln and Corem and the other entities.

108. Warren represented and warranted to Plaintiff that he did transfer all of his
ownership interests to a blind trust (the “Diamond Trust”) and relinquished all managerial
control with respect to 500 Lincoln and Corem and the other entities.

109. Warrens representations were false and fraudulent, in that, as detailed below, he
neither transferred his ownership interests to a blind trust nor did he relinguish all managerial
control with respect to 500 Lincoln and Corem and the other entities.

110. Plaintiff was unable to obtain confirmation that the trust was ever created, let

1

alone that the interests were ever transferred to it.

111. Plaintiff also learned at that time that Corem never actually issued K-1s to the
Diamond Trust, but instead, at Warren’s accountant’s instruction, issued the K-1s directly to
Warren, thus evidencing Warren’s breach of the 2005 Settlement Agreement.

112. Plaintiff also learned that the accéuntant for a member in 500 Lincoln has asked
numerous times for the tax identification number for the Diamond Trust, but never received it.

113. Plaintiff also learned that the account to which Corem designated payments be
made from 500 Lincoln (which payments were directed to the beneficial owners), to the “Warren
Diamond Trust” was not a trust account, but rather a joint savings account at JP Morgan Chase in
the names of Warren and Scott Diamond.

114. As a result of the foregoing, it appeared as if Warren never actually divested his
interests in Corem as required by the 2005 Settlement Agreement. Additionally, Scott’s
behavior and actions ied Plaintiff to believe that rather than act independently as envisioned by

the 2005 Settlement Agreement, Scott was acting in concert with, in fact at the direction of,
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Warren.

115, Thus Warren and Scott’s representations to Plaintiff were false and fraudulent,
and were made to induce Plaintiff to enter into various settlement agreements, and Plaintiff

reasonably relied on said misrepresentations to his detriment.

116. Thus Warren and Scott also effected multiple breaches of the 2005 Settlement
Agreement,
117. As a result of Warren and Scotts’ fraudulent misrepresentations and breaches of

the 2005 Settlement Agreement Plaintiff caused Tunnel to initiate liti;gation against Warren and

Scott, and that litigation led to additional disputes between the parties.

ADDITIONAL FACTS
RELATING TO THE CLAIMS ASSERTED HEREIN

118. As a result of the various disputes, during 2012 the parties again became
immersed in multiple acrimonious litigations and disputes among Frydman and Rutter on the one
hand, and Scott and Warren on the other, with respect to their respective management rights and
obligations pursuant to the 500 Lincoln Operating Agreement and the Settlement Agreements”.

119, In an effort to forever resolve these disputes, on December 12, 2012, Plaintiff and
Defendants (together with Rutter, Tunnel and SLD 500 LLC, an entity believed by Plaintiff to be
owned and controlled by Scott) entered into yet another settlement agreement (the “2012
Settlement Agreement”). A copy of the 2012 Settlement Agreement is attached hereto as Exhibit
“D”.

120. Pursuant to the 2012 Seftlement Agreement, and in reliance on specific

representations and warranties made by Scott in favor of Plaintiff, Plaintiff agreed that SLD 500

* Tunnel, Corem, 500 Lincoln and 500 Tenth, LLC were also Parties to a certain agreement dated as of April 27,
2009 (the "2009 Settlement Agreement"”; together with the 2005 Settlement Agreement, collectively the "Settlement

Agreements™).
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LLC (“SLD”), an entity claimed by Scott to be wholly owned by Scott, and of which Scott was

to be the sole control person, would replace Del Monaco as the co-manager of 500 Lincoln.

121.

In order to induce Plaintiff to agree to permit Scott to become his co-manager in

500 Lincoln, Scott expressly represented and warranted, agreed and covenanted to Plaintiff at

Section 2 (b) of the 2012 Settlement Agreement:

122.

“that: (i) SLD 500 LLC was formed by him solely o act as a co-manager of 500
Lincoln and 500 Tenth (and, if accepiable to Corem, Corem) and for no other
purpose; (i) that on the date hereof Scott Diamond in his individual capacity is a
co-manager of Corem; (iii) that Scott Diamond owns 100% of the membership or
other ownership interests in SLD 500 LLC; (ifi) that Scott Diamond is the sole
manager or sole managing member of SLD 500 LLC; (iv) that so long as 500
Owner, 500 Lincoln or 500 Tenth or any other entity in which Tunnel, Frydman
or Rutter have any direct or indirect interest, owns the Property or any interest in
the Property, Scott Diamond shall not: (a) sell SLD 500 LLC or any interests
therein; (B) permit any other person to own any membership or other interest in
SLD 500 LLC; (c) except as set forth herein, permit any other person to be a
manager or managing member of SLD 500 LLC or otherwise have the ability to
control or take any action on behalf of or otherwise cause SLD 500 LLC to act or
refrain from acting on any maitter whatsoever”.

In order to induce Plaintiff to agree to permit Scott to become his co-manager in

500 Lincoln, Scott expressly agreed and covenanted to Plaintiff at Section 2 (c) of the 2012

Settlement Agreement :

123.

In the event that Scott Diamond in his individual capacity (or SLD 500 LLC, if it
has become a substitute manager of Corem) shall cease to be a manager of
Corem, then such event shall be deemed the automatic resignation of SLD 500
LLC as co-manager of 500 Lincoln and 500 Tenth.

In order to induce Plaintiff to agree to permit Scott to become his co-manager in

500 Lincoln, Scott expressly agreed and covenanted to Plaintiff at Section 2 (d) of the 2012

Settlement Agreement :

that so long as Rutter or Frydman or any of their Affiliates have a direct or
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indivect interest in Tunnel, 500 Tenth, 500 Lincoln, and/or 500 Owner, Warren
Diamond shall not be designated as a successor manager of SLD 500 LLC.

124. Among the many disputes between the Diamonds and plaintiff a recurring dispute
related to the selection of lawyers to represent 500 Lincoln in its various business dealings.

125, Allen & Overy LLP had represented 500 Lincoln and Tunnel in various matters
and Frydman was comfortable with Allen & Overy’s representation of 500 Lincoln.

126. In order to forever resolve that issue (or at least plaintiff’s expectation that it
would forever be resolved) and in order to induce Plaintiff to enter into 2012 Settlement
Agreement, Warren and Scott expressly agreed that law firm of Allen & Overy LLP would
represent 500 Lincoln in connection with all general transaction matters except only the future
sale or ground lease of the Property upon the termination of the DHL lease. (See definition of
“Parties’ Lawyers” at page 14 of the 2012 Settlement Agreement which states: “"Parties’
Lawyers" means, with respect to general transaction matters other than any ground lease or sale
agreement for the Property pursuant to Section 5 herein, including but not limited to matters
pertaining to the DHL Lease, Allen & Overy LLP...”).

127. The representation for general transaction matters to be provided by Allen &
Overy LP, as contemplated by the 2012 Settlement Agreement included, without limitation, all
matters relating to the DHL lease as well as all matters relating to the financing or refinancing of
the Property which involved pledging rents to be paid under the DHL lease as collateral for such
financings.

128. The 2012 Settlement Agreement provides at paragraph 20 thereof that it modifies
and amends, in accordance with its terms, the terms of each of the 500 Lincoln Operating

Agreement, and the Settlement Agreements, and that in the event of any inconsistencies between
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the 2012 Settlement Agreement and the 500 Lincoln Operating Agreement or the Settlement
Agreements, the terms of the 2012 Settlement Agreement controls.

129. At the time of their execution of the 2012 Settlement Agreement the parties also
agreed to the extent not modified by the Settlement Agreements, to “ratify and reaffirm each of
the terms, agreements, conditions, representations, warranties and covenants set forth in each of
the Operating Agreements and Settlement Agreements and acknowledge that such agreements
constitute the valid and legally enforceable undertakings and obligations of the parties”. (See
Section 20 of the 2012 Settlement Agreement which provides: “Except as specifically amended
by the terms hereof, the Parties hereto hereby ratify and reaffirm each of the terms, agreements,
conditions, representations, warranties and covenants set forth in each of the Operating
Agreements and Settlement Agreements and acknowledge that such agreements constitute the
valid and legally enforceable undertakings and obligations of Parties™)

130. The 2012 Settlement Agreement also provided at section 18 thereof, that each
party agreed to immediately indemnify, defend and hold each of the other parties harmless
against any and all claims and all losses, reasonable attorney’s fees and costs related to such
parties breach of any representation, warranty, covenant or obligation contained in the 2012
Settlement Agreement, the 500 Lincoln Operating Agreements and/or the 2005 Settlement
Agreement.

131. Recital H (ii) of the 2005 Settlement Agreement provides that:

[Warren] Diamond has agreed to assign 100% of (i} [Warren] Diamond's role as
a manager of 500 Lincoln, ... to DelMonaco, (i) {Warren] Diamond's ownership
interest in each such entity to the Diamond Trust, which [Warren] Diamond
represents and warrants is and shall remain a so-called "grantor's trust” having
Scoit Diamond as its trustee for so long as Scott Diamond is alive and able to
perform his duties as its trustee, and Diamond as its beneficiary, (iii) any other
direct or indirect management interests of [Warren] Diamond in each such entity
and Corem to DelMonaco ...
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132.

Date:

133.

134,

Section 3 (a)(ii) of the 2005 Settlement Agreement provides that on the Effective

Diamond shall transfer and assign to the Diamond Trust all of [Warren]
Diamond's right, title and membership interest in Corem and shall withdraw as a
member of Corem and shall cede any and all power and control with respect fo
Corem...

Section 3 (c) of the 2005 Settlement Agreement provides that:

If and for so long as either Frydman or Rutter or any entity in which either of
them or any of their immediate family members has a direct or indirect beneficial,
equitable, ownership, management or other interest, then in no event may
Diamond ever (i) be a manager of 500 Lincoln [or] 500 Tenth .. again or ever
have any ownership, equitable, whether direct or indirect, in any such entities
again from and after the Effective Date (other than as beneficiary of the Diamond
Trust) or (ii) serve as the trustee of the Diamond Trust.

Section 3 (f) of the 2005 Settlement Agreement provides that although Warren

may act as a consultant and give advice to Corem or Scott regarding 500 Lincoln, his rights are

expressly limited, in that:

135,

As a consultant and solely with respect to anything in any way relating directly or
indirectly to 300 Lincoln or any of its affiliates or the 500 Property, [Warren]
Diamond is not quthorized or permitted to sign checks on behalf of, or to serve as
agent or as attorney-in-fact for Corem; JD; DelMonaco; Grace DelMonaco;
Cannizzaro;, FLP, any other principal or manager of Corem or JD; for] 500
Lincoln...

Notwithstanding his ability to consult, Warren was expressly prohibited from ever

attending any meetings the purpose of which would be to take “any action requiring a vote or

consent of the members or the managers of 500 Lincoln or any affiliate of 500 Lincoln”. (See

Section 3(f) of the 2005 Settlement Agreement).

136.

Section 9 of the 2005 Settlement Agreement provides with respect to the

financing of the 500 Lincoln Property, as follows:
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137.

Corem and Tunnel Associates agree that 500 Lincoln and/or 500 Tenth (as
appropriate) should maximize the full leverage potential of the 500 Property,
neither party shall withhold their consent to any financing or financings of the
3500 Property based on any assertion or belief that it is no longer in the best
interest of 500 Lincoln and/or 500 Tenth (as appropriate) or any stakeholder
therein to leverage the 500 Property for less than 100% of the maximum amount
capable of being financed from the 500 Property through any one or more
institutional financings.

Section 9 of the 2005 Settlement Agreement also established specific provisions

with respect to the interest rate, term, recourse and other terms of a prospective financing, but

those provisions only applied to financings through 2010, and do not apply to any financings

thereafter.

138.

139.

Section 18 of the 2012 Settlement Agreement provides as follows:

Each Party hereto hereby agrees to immediately indemnity, defend, and hold each
other Party harmless against any and all claims and all losses, reasonable
attorneys’ fees, and costs related to such Patty's breach of any representation,
warranty, covenant ov obligation contained in this Agreement, the Operating
Agreements and the Seitlement Agreements. Each indemnified Party having a
right to a defense hereunder shall have the immediate right of payment from the
breaching Party for costs and attorneys' fees related to histher/its defense, and
may seek an immediate award and payment through the legal and equilable
powers of any court or arbilration panel at any time during the subject matter
proceedings, and if an action or motion requesting relief under this paragraph is
brought to enforce same, then claimant shall be entitled to an additional award
Jfor their reasonable attorneys’ fees and costs related to said motion. Each
indemnified Parly having a right to a defense hereunder: (i) hereby reserve the
absolute right to its choice of counsel at all times; and (ii) may, at ifs sole
discretion, settle any litigation, claim, or regulatory matter without the consent of
the breaching Party and without prejudicing such non-breaching Party's rights fo
indemnification and defense contained herein.

Section 34 of the 2005 Settlement Agreement provides a collection methodology

if it is determined that a member of the Corem group on the one hand or any member of the
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Tunnel group on the other hand breaches an indemnification obligation, and provides as follows:

140.

141.

without limiting those obligations or any other right or remedy the indemnitee(s),
shall automatically and without the need of any further documentation have a first
priority lien any distributions or payments otherwise payable to any member of
the defaulting group (i.e., the Corem Group or the Tunnel Associates Group, as
the case may be) under or contemplated by this Agreement, and (not by way of
limitation) if such distribution or payment is to be made by 500 Lincoln or 500
Tenth, then the same shall be paid to the indemnitee(s) (plus interest at twelve
percent (12%) per annum) before any other distributions or payments of net cash
Jflow are made to any member of such company or other party.

Section 22 of the 2012 Settlement Agreement provides:

No Other Actions Authorized. Except as otherwise expressly provided herein, in
the Operating Agreement and Seitlement Agreements, no action may be laken by
500 Owner, 500 Lincoln or 500 Tenth without the express prior wriiten and
notarized authorization of Frydman (or his successors as manager of Tunnel) and
Rutter (or his successors as manager of Tunnel) and Scott Diamond (as manager
of SLD 500 LLC, or his successors as manager of SLD 500 LLC). Each of the
Parties hereio represent and warrant, agree and covenant fo each of the other
Parties hereto that he/she/it shall not unilaterally, divectly or indirectly, through
agents, employees, representatives or otherwise, without the express written
agreement of undertake any action not specifically authorized by this Agreement.

Section 17 of the 2012 Settlement Agreement provides for liquidated damages in

the event of a breach by a party of any representation, warranty or covenant made in the 2012

Settlement Agreement, the 500 Lincoln Operating Agreement and/or the 2005 Seitlement

Agreement. That section also provides for injunctive relief against the breaching party as well as

the right to seek specific performance of the provisions of the referenced agreements.

142.

Specifically, section 17 of the 2012 Settlement Agreement provides:

Breach of this Agreement. It is recognized that damages in the event of breach by a

Party of any representation, warranty or covenant made in this Agreement, the Operating

Agreements and the Settlement Agreements will be difficult if not impossible to ascertain.

It is therefore agreed that, in addition to, and without limiting any other remedy or right
that a nonbreaching Party might have against a breaching Party, each Party shall also
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have the right to:

(a) Injunction. An injunction against a breaching Party issued by a court or
arbitrator or arbitration panel of competent jurisdiction enjoining such breach,
and each breaching Party hereby consents to the issuance of any preliminary or
permanent injunction enjoining the breaching conduct without limitation and

without bond, and

(b) Liguidated Damages. The Parties agree that in the event of a breach by a
Party of any covenant contained in this Agreement, actual damages would
difficult or impossible to ascertain, and that therefore, each single occurrence
which may be considered a breach of any covenant contained in this Agreement
shall require the imposition of a liquidated damage award in favor of the non-
breaching Party in the amount of two hundred fifly thousand dollars ($250,000)
per violation, which the Parties agree is not a penalty, and which represents a
reasonable liquidated damage per violation.

(c) Specific Enforcement. The right (o have such covenants specifically enforced
by any court having equity Jjurisdiction, it being acknowledged and agreed that
any breach of any of such covenants will cause irreparable injury fo the
nonbreaching Party to whom such covenant was made and that money damages
will not provide an adequate remedy. Each Party acknowledges and agrees that
the covenants are reasonable and valid in all respects.

(d) Other Remedies. Nothing contained in subsections [17]( &), [17](b) and/or
[17] ( ¢) shall be construed as exclusive or as prohibiting a Party from pursuing
any other remedies available for such breach or threatened breach or for the

breach of any other provision of this Agreement.

COREM’S INTERNAL ISSUES

143. Apparently Warren and Scott did not limit their disruptive conduct to Tunnel and
its principals, they also had on-going disputes with their own partners within the Corem Group.

144. These disputes led to a settlement agreement among the members of Corem and
Warren in June of 2014 (the “2014 Corem Settlement Agreement™). A copy of the 2014 Corem

Settlement Agreement is attached hereto as Exhibit “E”.
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145. Plaintiff, Rutter and Tunnel were unaware of the 2014 Corem Settlement
Agreement until sometime in October of 2014.

146. The 2014 Corem Settlement Agreement acknowledged that pursuant to the
Settlement Agreements Corem previously had appointed SLD as the co-manager with Tunnel to
manage 500 Lincoln.

147. The 2014 Corem Settlement Agreement amended the Corem Operating
Agreement, by, among other things, modifying the management provisions of the Corem
Operating Agreement to require three co-managers of Corem who can only act by unanimous
approval with respect to any actions taken by Corem.

148. Pursuant to the 2014 Corem Settlement Agreement, as of June 19, 2014 the three
co-managers of Corem were John Del Monaco, Salvatore Cannizzaro and SLD, who were
required to act together unanimously to effect any act of Corem.

149. Pursuant to section 6 of the 2014 Corem Settlement Agreement, on June 19, 2014
Corem elected to substitute itself in the place of and instead of SLD to be the successor manager
to SLD in 500 Lincoln.

150. By virtue of Corem’s action taken on June 19, 2014, which action was agreed to
by Scott and SLD as well as by Warren by their execution of the 2014 Corem Settlement
Agreement, neither Scott nor SLD was thereafter the co-manager of 500 Lincoln.

151. Neither Scott nor SLD informed Plaintiff or Tunnel of said substitution, nor did
they seek nor obtain Tunnel’s approval for said substitution.

152. In fact, since June 19, 2014 Scott has continuously misrepresented to Plaintiff and
Tunnel that he continued to be the co-manager of 500 Lincoln, even though Scott knew (i) that

Corem had been substituted for SLD as co-manager of 500 Lincoln in violation of the 2012
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Settlement Agreement; and (ii) that aeither Scott nor SLD had any ability to make any decisions
for 500 Lincoln without the prior unanimous consent of both Del Monaco and Cannizzaro in
violation of Scott’s representations to and covenants in favor of Plaintiff, Rutter and Tunnel.

153, The act of substituting Corem as the successor managet to SLD on June 19, 2014
constituted a material breach of the 2012 Settlement Agreement.

154, Seott’s and Warren’s actions in consenting to the substitution of Corem as
manager of 500 Lincoln instead of SLD by signing the 2014 Corem Settlement Agreement
constituted a material breach by each of them of the 2012 Settlement Agreement.

155. Scott’s and Warren’s actions in failing to disclose to Plaintiff that Corem had
been substituted for SLD as manager of 500 Lincoln and continuing to act as though SLD was

still the co-manager of 500 Lincoln after June 19, 2014 constituted fraud.

THE 2014 FINANCING

156. The rents collected by 500 Lincoln from its tenant DHL increase annually, and are
used primarily to pay the debt service and amortize the $97 million mortgage placed on the
Property in 2010 in favor of Teachers (the “Teachers Loan”)

157. The Teachers Loan was structured to substantially amortize over the balance of
the term of the DHL lease so that only $4 million of unpaid principal would remain due at the

end of the current DHL lease term.

158. Because most of the cash flow being generated from the Property was being used
to service the debt and amoriize the principal balance of the Teachers Loan, the beneficial

owners of 500 Lincoln were about to face an ever growing phantom income problem, in that the
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taxable income would be significantly higher than the amount of cash available to be distributed,
resulting in a tax liability without corresponding cash distributions to make the tax payments.

159. As of June 2014 the original $97 million loan that was placed on the Property, just
4 years earlier, had been reduced to approximately $84 Million.

160. During June 2014 Frydman and Rutter ran a series of projections which revealed
that over the balance of the term of the DHL lease the beneficial owners of 500 Lincoln could
face as much as $85 million in phantom income.

161. During June 2014 Frydman and Rutter reached out to Teacher’s Insurance to
discuss their concerns about the looming phantom Income issue, and to explore the possibility of
additional financing structured in a way that would potentially alleviate the phantom income.

162. Plaintiff and Rutter began discussing the prospect of the teacher’s loan with Scott
shortly after they commenced discussions with Teachers in June 2014.

163. The 500 Lincoln Operating Agreement provides at Section 3.3 that “{t]he
Managers shall receive compensation for acting as Managers of the Company as mutually agreed
upon by the Managers”™.

164. Historically, the entities with which the principals of Tunnel, Corem and 500
Lincoln have been involved, have, from time to time, been paid substantial management fees to
their respective mangers. (See, for example paragraphs 1 and 2 of the 2014 Corem Settlement
Agreement).

165. Plaintiff was concerned that Scott had recently been showing an increasing lack of
interest in acting as a co-manager of 500 Lincoln.

166. Given that Scott had no real economic interest in 500 Lincoln, and given that

Scott’s relationship with his father Warren has been known to be strained from time to time, and
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given that getting Scott to promptly deal with Company matters was increasingly becoming
difficult, ar}d given Scott’s practice of not participating in scheduled conference calls, or being
“too busy” or distracted to undertake the managerial responsibilities for which he was obligated,
Plaintiff was interested in finding a way to motivate and incentives Scott to perform the duties he
was charged to perform on behalf of 500 Lincoln.

167. Anticipating that 500 Lincoln was about to embark on an important refinancing fo
further “maximize the full leverage potential of the 500 Property” as the managers of 500
Lincoln were contractually bound to pursue pursuant to Section 9 of the 2005 Settlement
Agreement, Plaintiff wanted to incentivize Scott to devote the necessary time and effort to
accomplish the goals of the Company as set out in Its financing strategy by focusing on the
refinancing of the Property.

168. Towards that end, Plaintiff, with the consent of Rutter, and in accordance with the
express right granted at paragraph 3.3 of the 500 Lincoln Operating Agreement, and consistent
with the parties’ historical practices, proposed to Scott that each of the co-managers be paid a
management success fee equal to 2% of the loan proceeds in the event of the closing of a new
loan, which management fee would be paid out of the proceeds of the loan, not to exceed $1
million for SLD and $1 million for Tunnel.

169. Initially Scott liked Plaintiff’s proposal, and wanted time to consider it. Scott was
uncertain that such an arrangement was permissible under the terms of the 500 Lincoln
Operating Agreement, and wanted time to review that agreement and “think” about the offer.

170. Eventually Scott elected to forego paying a success management fee to the 500

Lincoln Mangers.
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171. Plaintifl believes that Scott came to this “decision” based on Warren’s threats
because a payment of a management fee to Scott would diminish the net proceeds which would
be distributed to the Diamond Trust (or actually, Warren, because Plaintiff believes that there
was never a transfer of the interests to the Diamond Trust), and because Warren took the time to
call Plaintiff and yell at him for even considering paying Scott any Management fees.

172. In fact during the referenced phone conversation Warren expressed regret that
because Scott was involved Warren was paying Scott approximately $9,000 per month out of

Warren’s funds, and Warren was clearly not happy with that arrangement.

173. As a result of a series of discussions between Tunnel and Teachers, in early
August 2014 Teachers proposed making an additional $53 million zero coupon loan which
would provide the beneficial owners of 500 Lincoln with significant proceeds of refinancing, and

at the same time alleviate the phantom income issue.

174. Plaintiff commenced a series of discussions with Scott and Rutter to explore the
financing option proposed by Teachers as well as other financing options from other potential

fenders.

175. On August 26, 2014 Teachers issued a proposed term sheet for the proposed loan.
A copy of the August 26, 2014 term sheet is attached hereto as Exhibit “F”.

176. On August 26" Plaintiff and Rutter and Scott had a conference call to discuss the
various financing proposals available to 500 Lincoln, and as a result of that conference call
Plaintiff, Rutter and Scott agreed to pursue the Teachers proposal.

177. Prior to issuing a commitment, Teachers requested that 500 Lincoln obtain an

appraisal of the Property.
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178. Plaintiff obtained a proposal from KTR Valuation services to prepare the
appraisal requested by Teachers. Time was of the essence in getting that appraisal completed as
Teachers needed the appraisal to meet certain valuation thresholds in order to be able to issue a
commitment, and obtain a quote for Residual Value Insurance, which was a requirement of the
Teachers Loan.

179. The KTR appraisal needed to be completed in approximately two weeks, and

therefore KTR needed to be retained quickly so that it could meet Teacher’s requested timeline.

180. Prior to initiating the appraisal KTR required a signed retainer agreement and a
$10,000 deposit.
181 On the afternoon of August 26, 2014 Plaintiff received a phone call from Terry

Tenner, President of KTR, advising that he had been contacted by Teachers Insurance and
expected the retainer letter back that afternoon in order to meet Teachers’ deadline.

182. Immediately after concluding the phone call with Mr. Tenner, Plaintiff asked his
assistant to try to locate Scott on his cell phone to advise of the urgency of the matter.

183. Plaintiff’s assistant located Scott on his cell phone, but Scott refused to speak to
plaintiff because he was about to play tennis at his tennis club and was “too busy” to speak to
plaintiff. Plaintiff’s assistant advised that this was an urgent matter and could he please just take
a one-minute phone call, but Scott hung up.

184. Plaintiff thereafter immediately attempted to reach Scott directly on his cell
phone, believing that Scott would be available to deal with an urgent matter relating to a $53
million loan, but Scott refused to answer his cell phone.

185. In an effort to expedite matters, on August 26™ Plaintiff wrote an email to Scott

stating: “I just called you to get your approval, but apparently on the tennis court and not able to
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address this till tomorrow. I'm traveling tomorrow not available until after Labor Day. If you're
unable to speak now I must make an executive decision without you. Given the urgency of this
matter I am going to move forward and sign off on behalf of 500 Lincoln LLC on the KTR
appraisal. I assume that will meet with your approval. So that you have ample opportunity to
voice your opposition, I will withhold sending this to Terry for the next half hour. If I do not hear
back from you in the next half hour I will assumelthat you are in consent. I have Mitch's
consent.” A copy of the referenced email is attached hereto as Exhibit “H”.

186. Plaintiff did not hear back from Scott, so rather than bind the 500 Lincoln,
Plaintiff paid the retainer deposit of $10,000 out of his own funds, and accepted the retainer
advising KTR that Scott had not yet consented, and if he would not, then Tunnel would pay for
the appraisal.

187. Rather than thank Plaintiff for expediting an important component of the loan,
once Scott finally did get back to Plaintiff, days later, he took offense that the KTR retainer had
been signed without his conseut, notwithstanding that neither he nor 500 Lincoln undertook any
Hability with respect to said appraisal.

188. Plaintiff sought to communicate with Scott about the proposed loan, but for a
period of more than two weeks Scott was “missing in action”, in that he was not communicating
with Plaintiff until September 15, 2014.

189. Instead, from August 31, 2014 through September 15, each time Plaintiff sought
to communicate with Scott, he received a response from Warren, which, in each event,

constituted a breach of the 2005 Settlement Agreement as well as the 2012 Settlement

Agreement.
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190. On August 31, 2014, in violation of the terms of the 2005 and 2012 Settlement
Agreements, Warren, acting as manager, sent an email to Plaintiff stating: “iJn an effort to
resolve the differences that the parties have with regard to the proposed loan and any changes or
modifications in our existing agreements, which need to be addressed prior to closing, will you
please come to her offices in New Jersey at your convenience. Please set something up with
Scott we will try to make it work. A copy of the August 31, 2014 email attached hereto as
Exhibit “T".

191. Plaintiff responded that he did not know of any “differences” and requested that
he reveal what “differences™ they would like o address.

192. On September 2, 2014 Warren responded that Plaintiff would be receiving a letter

from his lawyer, Ira Kleinman, shortly.

TEACHERS ISSUES ITS LOAN COMMITMENT

193. On September 9, 2014 Teéchers issued its loan commitment to 500 Lincoln to
make the $53 million zero coupon loan. A copy of the Teachers commitment is attached hereto
as Exhibit “G”.

194. The Teachers commitment represented a financing which would maximize the
full leverage potential of the 500 Property as required under the terms of the 2005 Settlement
Agreement.

195, All of the principals of 500 Lincoln and Coram, including, without limitation,
managers of and the entities owned and/or controlled by Plaintiff, Rutter, Cannizzaro and
Delmonico, which together represents 87.5% of all of the beneficial ownership interests in 500
Lincoln, were in favor of accepting the Teachers commitment and maximizing the leverage

potential the 500 Property as they had previously agreed to in the 2005 Settlement. Agreement.
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196. The Teachers commitment required that it be executed by Scott, Frydman and
Rutter and returned to Teachers together with a good faith deposit of $250,000 on or before

September 16, 2014.

SCOTT AND WARREN FLAGRANTLY BREACH THEIR AGREEMENTS
AND SCOT BREACHES HIS FIDUCIARY DUTIES

197. On information and belief defendants Scott and Warren also desired to accept the
Teachers commitment, However, in clear violation of the governance documents of 500 Lincoln,
including, the 2005 and 2012 Settlement agreements, Warren and Scott embarked upon a plan
and conspired to use this opporfunity to again seek to extort for themselves benefits which they
were not entitled to from the other beneficial owners of 500 Lincoln.

198. On Septémber 13, 2014, in violation of his agreements to the contrary, Warren
wrote to Plaintiff, Rutter, Delmonico, Cannizzaro and Scott stating: “guys, it appears we have a
approx fifty thousand available for the mortgage commitment in the Lincoln Accounts. We need
100 K from Tunnel and 100 K from Coram. Everybody knows what they have to do. There is
one document that must be signed by all parties that will be circulated by Scott prior to the
signing of the commitment. It has to do with a modification of a prior settlement agreement or
agreements”.

199. On September 15, 2014, the day before the Teachers commitment was required to
be accepted, executed and returned with a $250,000 good faith deposit, Scott sent a letter to
Plaintiff and others stating “as a manager of 500 Lincoln LL.C, I write to advise I will agree to
the payment of the $250,000 good faith deposit required by the commitment letter dated
September 9, 2014, received from TIAA-CREF on the following conditions: ... My agreement to
go forward with funding the good faith deposit at this time, shall not be construed as an

agreement to enter into or close the transaction itself. I have a number of reservations about the
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transaction, and certain issues which must be resolved prior to the closing. While I anticipate that
my concerns will be alleviated and the closing will take place, I wanted to make my position
clear at the outset, so that there is no question of liability in the event we cannot reach
agreement.” A copy of Scott’s September 15, 2014 letter is attached hereto as Exhibit “J”.

200. In essence, Scott’s September 15, 2014 letter provides (i) that Scott is in favor of
moving forward with the Teachers Loan, and (i) funding the good faith deposit at that time, but
he inexplicably wanted to have “certain issues resolved” prior to the closing which, gave him
“reservations about the transaction”.

201. In his letter Scott also wished to make clear that if after 500 Lincoln accepted the
Teachers commitment and funded the good faith deposit, but if he couldn’t resolve his “certain”
issues, then there would be “no question of liability” in the event he would then blow up the
closing.

202. Plaintiff interpreted Scott’s message to mean that Scott was fully prepared to
move forward with the Teacher’s Loan, but Scott (in cahoots with Warren) was seeking to
extract something he was not entitled to, and was not yet willing to reveal exactly what it was
that he was seeking to extract in exchange for his agreement to close the Teacher’s Loan, but
wanted to make sure that he would not be subject to liability in the event that he held up all of
the other beneficial owners in 500 Lincoln while seeking to obtain this undisclosed “resolution”.

203. On September 15, 2014 Scott sent a follow-up email to Plaintiff and Rutter,
copying Warren and Del Monaco, and stating “I’ve been repeatedly advised by you that there is
a very aggressive and strict timeline imposed on us by TIAA. As such [ seek to have the attached
letter signed by all parties, so that we may proceed in compliance with the TIAA timeline. I'm in

the air tomorrow can approve the wire at about 2:30 PM provided were all signed up here.”
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SCOTT AND WARREN CONSPIRE TO EXTORT
THE BENEFICTAL OWNERS OF 500 LINCOLN

204. On September 14, 2014 Warren provided Plaintiff with a glimpse of the coming
extortion attempt being cooked up by him and Scott.

205. On September 14, 2014, in violation of his agreements to the contrary, and in
violation of Scott’s agreements to the contrary, Warren sent Plaintiff an email demanding that
Plaintiff pay $200,000 to Scott and Warren, presumably as a prerequisite to Scott’s acceptance of
the Teachers commitment, which would be “donated by you to one of our charities.” A copy of
Warren’s September 14, 2014 email is attached hereto as exhibit “K”.

206. Warren’s September 14, 2014 email continued “we’re looking at $200,000 that is
being asked for and we will MATCH it. How wonderful is that!!!! I’'m sure you will concur.”

207. On information and belief, Warren was seeking to extort these funds because
Warren and Scott had made a $2.5 million commitment (to be paid over a multi-year period in
monthly installments) to the Monmouth Medical Center Foundation to create the Cheryl L.
Diamond Cancer Care Pavilion at the Leon Hess Cancer Center at Monmouth Medical Center,
which, on information and belief, after making the first four monthly payments against this long-
term commitment, they defaulted on their pledge. Plaintiff further believes that Warren and
Scott were seeking to extort plaintiff so as to give them other people’s funds to try to cure the
default in their pledge.

208. Defendants acts constitute extortion in violation of the Hobbs Act, 18 U.S.C.
1951, which states: “Whoever in anyway or degree obstructs, delays, or affects commerce or the
movement of any article or commodity in commerce, by robbery or extortion or attempts or

conspires so to do, or commits or threatens physical violence to any person or property in
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furtherance of a plan or purpose to do anything in violation of this section shall be fined under
this title or imprisoned not more than twenty years, or both”.

209, “Extortion” means “the obtaining of property from another, with his consent,
induced by wrc For 500/Lincoln Owner LLC  &d force, violenre or f2av ~rynder color of official
right.” “Fear” : nomic loss.

210. By: ‘Scott Diamond, &ffnanager; or respond to Defendants’ extortion attempt.

WARREN FORGES SCOTT’S SIGNATURE ON 500
LINCOLN’S ENGAGEMENT OF ALLEN & OVERY

211. Shortly after receiving the Teacher’s commitment Plaintiff and Rutter desired to

have the commitment letter reviewed by Allen and Overy, counsel to 500 Lincoln.

212. On September 16, 2014 Allen and Overy circulated an engagement letter to be

executed by Plaintiff, Rutter and Scott.

213. Plaintiff and Rutter executed the engagement letter. But, based on Scott’s email

of September 15, 2014, he was going to be “in the air” on September 16, 2014.

214. However, miraculously, the Allen and Overy engagement letter was ostensibly
executed by Scott.
215. Plaintiff, however, on information and belief, asserts that Scott did not in fact

signed the Allen and Overy engagement letter, but rather, that Warren, in express violation and
breach of his and Scott’s agreements to the contrary, wrongfully acted as agent for or on behalf
of Scott, and forged Scott’s signature on the September 16, 2014 engagement letter, thereby,
again usurping managerial control over 500 Lincoln in express violation of his agreements not to
do so0. A copy of the Allen and Overy engagement letter is attached hereto as exhibit “M”.

216. Scolt’s signature and initials on the Allen & Overy engagement letter is

duplicated below:
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Contrast these signatures and initials to Scott’s signature and initials on the 2014 Corem

Settlement Agreement:

Contrast these signatures and initials to Warren’s signature and initials on the 2014 Corem

Settlement Agreement:

Seodl Dismond, Trustoe

217. Not having heard from Plaintiff in respo © September 14 email, on
,m

September 19, 2014, agajrf /qu viW—his ggreements @) rary, and in violation of

Scott’s agreeméﬁt’é g {le! L Ryasisibskn: Plaintiff an emanl stating “we were hoping for

Diamond Trust and fudividuatly
response to my email that was sent to you the other day about being charitable. ... Your silence

does speak volumes.” And now, having failed in their initial extortion attempt, Warren and Scott
for the first time look to find ways to justify not closing on the Teacher’s Loan unless they’re
able to extort Plaintiff.

218. Warren’s September 19, 2014 email goes on to state “as far as the mortgage goes
Scott and I think it’s to [sic] expensive. Scott said he is going to make one last attempt to resolve
this issue with you directly. If you're serious about getting the mortgage my strong suggestion to
you is not to wait until the last minute and resolve this with him. Otherwise, your opportunity to

get your hands on this money will be squandered. That I am very sure of. I wish you the best of
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luck in resolving this with Scott.”” A copy of Warren’s September 19, 2014 email is attached
hereto as Exhibit “L.”.

219. Plaintiff responded-to Warren’s September 19 email with another email on the
same date stating “: you are right. My silence does speak volumes. ] have no idea where you
think you have the right to ask me for anything, let alone for charitable donation for you or Scott
to make with respect to my money. You're obviously free to make any charitable donations you
like, and I will make whatever charitable donations I like. I hope this addresses your question.
With respect to the loan—if you and Scott believe that this loan is too expensive please produce
a cheaper commitment. If you're unable to do so then I suggest you track your statement,
because 1 believe this is a very cost-effective loan. Moreover I’ve no idea what you mean with
respect to your quote strong suggestion” to resolve an issue with Scott. I've no idea Scott has an
issue or not, but if he does he has yet to articulate it to me.”

220. On that same date, September 19, 2014, there was a conference call scheduled
between Allen, Plaintiff and Rutter and Scott to review the Teachers commitment letter.

221. On September 19, 2014 Scott finally reappears. In response to plaintiff’s email to
Warren earlier that day, Scott sends Plaintiff an email at 1:02 PM stating: “a reminder that the
Diamond Trust asked all partners to consider buying it out. I am hardly surprised there is tension
among the parties. This was my reason for seeking to sever the relationship. Again, I am against
this loan at this point unless you can think of a way to make the additional share of
approximately $90mm in risk worth the while. I feel that further engaging Allen and Overy is a

waste of money at this point. I won’t be on the call. Warren, as my consultant, can join the call,

if he thinks it’s prudent.
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222. Scott’s authorizing Warren to take the Allen & Overy conference call as his agent,

constitutes a breach of the 2005 and 2012 Settlement Agreements.

223. In response to Scott’s email Plaintiff canceled the conference call with Allen &
Overy.
224, On September 19, 2014 at 1:19 PM Warren wrote to Rutter by email stating

“Scott will not be on the call and asked me to take it as his consultant. [ attempted to get on the
call and no one was present.”

225. Warren’s acting independently of Scott with respect to the conference call with
Allen & Overy constitutes a material breach of the 2005 and 2012 Settlement Agreements.

226. In response to Warren’s email plaintiff canceled the scheduled conference call

with Allen & Overy.

WARREN AND SCOTT WRONGFULLY TERMINATE ALLEN &
OVERY AND THREATEN THEM WITH ETHICS VIOLATIONS

227. The fact that plaintiff canceled the Allen & Overy conference call so as not to
permit Watren to participate in violation of the various agreements prohibiting Warren’s
participation in such calls, so angered Warren that, again in violation of his and Scott’s various
agreements to the contrary, without authority to do so and in direct and express violation of the
various governance agreements of 500 Lincoln, and specifically in violation of the agreement
that Allen & Overy represent 500 Lincoln in all maiters other than with respect to the ground

lease or sale of Property after the end of the DHL lease.

228, Warren independently undertook to fire Allen and Overy as 500 Lincoln’s
counsel.
229. Warren also demanded that the Teacher’s Loan be immediately “killed”. Almost

by knee-jerk reaction at 1:43 PM on September 19, 2014 Warren wrote to Plaintiff, Rutter and
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Scott stating “it would be prudent if you notify teachers we are not interested in the loan at this
time. Who is doing that? Let’s kill it the right way.”

230, On September 22, 2014, in violation of his and Scott’s agreements to the contrary,
Warren sent an Email to Kevin Yaakov Sheinfeld at Allen & Overy stating: “Yaakov and Kevin
What are you doing? We advised you pens down on this deal. If this goes forward it will be
difficult for us to use your firm for this closing or anything else in the future. It appears you
take orders from one side only. I am going to advise Scott based on your actions to look for other
counsel. Perhaps you have now been engaged by Tunnel now? If so tell us because Scott will

not pay for your services.” A copy of Warren’s September 22, 2014 email is attached hereto as
Exhibit “N”.

231. Warren however was not satisfied. He needed to go further. He therefore
threatened Allen and Overy with filing ethics complaints against them. Warren’s September 22
email continues: “This is a serious matter and if not rectified immediately ethics complaints may
be filed. Please guide yourself accordingly.

232. Not wanting to be left out of the firing process, and to ensure that he too would
participate with Warren in the wrongful act of firing Allen and Overy, on September 22, 2014
Scott reiterated his and Warren’s desire to fire Allen and Overy in violation of the governance
agreements of 500 Lincoln by sending yet another insulting email to 500 Lincoln’s lawyer at
Allen and Overy stating “Respectfully, 'm confused. Why are you working on this when you
were told to stop?”

233. Allen & Overy was rightfully insulied by Warren’s and Scott’s outrageous and
wrongful conduct. In response to the series of emails referenced above Kevin O’Shea, the head

of the real estate department at Allen and Overy wrote to Warren, Scott, and the other managers
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and members of 500 Lincoln stating: “With as much due respect as I can muster under the
circumstances, we agreed to assist the partnership on the refinancing of its existing loan on one
simple condition: that we not be dragged into the middle of the partner’s long-standing
bickering. To that end, we got conflicting direction from the partners in our sole motivation for
circulating these comments on the term sheet to all partners was to be transparent to each of the
partners, to give everyone the opportunity to review/comment and to make sure everyone was on
the same page. Clearly, that is not the case. I've no interest or time to spend mediating the circus,
so as of today, we consider us acting for nobody. As a parting gift, you will get no bill for time
spent to date reviewing the term sheet. We wish you, and your next counsel, the best of luck in
the future.”

234. On September 22, 2014 plaintiff sent Allen and Overy’s comments to the
Teachers commitment to teachers for review.

235. On September 27, 2014 teachers issued a revised commitment adopting some of
the proposed changes and extending the time to execute and return same with the good-faith
deposit. The revised Teachers commitment was also sent to Scott.

236. On September 30, 2014 Scott revealed the reason that he is slow to respond to any
matters relating to the Teacher’s Joan. On September 30, 2014 email to Mr. Rutter on which
plaintiff was copied, Scott states: “if T don’t respond with the speed you expect I think it
behooves the partnership to allow my consultant to be heard”.

237. Clearly, Scott believes that if he shirks or avoids his responsibilities to 500
Lincoln that would act as a catalyst for putting his consultant, Warren, at center stage on these
negotiations. Obviously that’s what both Warren and Scoft want, and obviously that is violative

of all of the governance agreements of 500 Lincoln.
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238. On October 1, 2014 Rutter wrote to Scott on behalf of Tunnel Associates and its
members reviewing the matters leading up to the refinancing meeting. Rutter wrote: in reviewing
various cash flow statements I realize that we are facing $86 million phantom income over the
course of the next 11 years. ... It became clear that if we simply had a $90 million loan with 30
year amortization will be able to eliminatg phantom income tax at the same time generate over
$2 million per your cash flow. . . . The problem was that the current Teacher’s loan would need
to be prepaid thereby causing a defeasance penalty of approximately $12 million.. . . Teachers
would also require residual value insurance gap insurance. . . Which would require 18 million in
costs.”

239. Rutter then reviewed Teachers revised proposal of a zero coupon loan, which
seemed to solve everyone’s problems and was acceptable to all of the principals of 500 Lincoln.
Rutter pointed out all the reasons why such a loan should in fact close. Rutter concluded that the
Teacher’s loan is prudent and beneficial to the partnership, and implored Scott to stop playing

games and finalize the transaction with Teachers.

WARREN AND SCOTT SEEK TO EXTORT CLOSE TO $1 MILLION

240. In response to the revised commitment issued by Teachers, Warren and Scott
caused their independent counsel Ira Kleinman to draft a proposed “modification agreement”. A
copy of the draft modification agreement is attached hereto as exhibit “O”.

241. The proposed Modification Agreement was nothing short of the next extortion
attempt by Warren and Scott. Except unlike the prior extortion attempt which sought $200,000,

the current extortion attempt sought to extort $920,000.

242. Paragraph eight of the proposed Modification Agreement provided that: “The

Parties agree that at the closing of the contemplated loan with Teachers for $93,000,000,
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(“Loan™) SLD 500 LLC shall receive the sum of $200,000 from Tunnel for services rendered.
Additionally, at closing, the Diamond Trust shall receive from proceeds the sum representing its
share of monies paid for RVI Insurance, but not less than $720,000.00.”

243, Defendants’ acts in requiring the payment of $920,000 as a condition to the
execution of the Teachers commitment constitute extortion in violation of the Hobbs Act, 18
U.S.C. 1951.

244, In addition Scott proposed to unwind several of the provisions which were
specifically negotiated in the 2012 Settlement Agreement to protect the beneficial owners of 500
Lincoln from further shenanigans by Warren.

245. . On October 14, 2014 Scott emailed plaintiff again encouraging him to either
accept the modification agreement ot agree to proceed with the Teachers Loan by signing the
commitment letter and posting the good-faith deposit, but agreeing that Scott and Warren would
have no liability if they refused to close the loan because they didn’t get what they want.

246. Obviously, plaintiff rejected both of Scott’s unreasonable proposals.

247. On October 20, 2014 Scott again wrote to plaintiff reminding him that “the
progress remains at a standstill”. The way you can advance that is known: To work on the
modification agreement with the understanding that if we don’t come to terms among us we lose
our deposit, pay our professionals and call it a day. There is no liability and no litigation. To date
you ignored this request and to date I haven’t signed the commitment, nor do I intend to0.”

248. Obviously, by his own admission, Scott was holding up the partnership either to
extort economic benefits that neither he nor Warren were entitled to, or were prepared to put the

Company at further risk by wasting $250,000 on a fee they knew they would let go if Plaintiff

refused to later be extorted.
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TEACHERS WITHDRAWS ITS COMMITMENT

249, On October 13, 2014 Scoit wrote 1o Teachers saying that he could not accept the
commitment because it provided that the signatories agreed that they will “cause [their] affiliates
not to disclose” the terms of the commitment. Scott went on to say that “I don’t have enough
control over my affiliates to be comfortable signing such a document. Can you propose weaker
language that I may sign.”

250. In response Teachers advised Scott, in writing, that he could strike the language
relating to his affiliates.

251. Based on Scott’s prior email, and the fact that Teachers gave Scott what he
wanted, Plaintiff expected that Scott would sign the Teachers commitment.

252. Such was not the case.

253. On information and belief, Scott would not sign the Teachers commitment if he
was not able to extort economic and other benefits to which neither he nor Warren are entitled.

254. On October 20, 2014, after having the commitment out for almost 6 weeks,
Teachers notified Plaintiff, Scott and Rutter that unless the commitment were accepted and
signed, and returned with the $250,000 good faith deposit by the close of business on October
24, 2014, the commitment would be withdrawn.

255, On October 21, 2014 Scott emailed Plaintiff to advise that what he and Warren
really wanted was for the Diamond Trust to sell its interest in Corem for $20 million. A copy of
Seott’s October 21, 2014 email is attached hereto as Exhibit “P”.

256. Again, Scott and Watren were over reaching. They knew that their interest in
Corem was worth approximately one-half of the requested $20 million. Yet they again made an

outrageous demand that would be detrimental to the partnership, but unusually beneficial to
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themselves.

257.

258.

Plaintiff rejected Scott’s outrageous offer.

On October 22, 2014 Cannizzaro wrote an email to Scott, wherein he stated:

I reviewed with great disappointment your terse e-mail proposal of October 21,
2014 in which you suggest that we “buyout” the membership interest of Diamond
Trust (the “Trust”) in Corem Capital Partners LLC (“Corem”) for Twenty
Million Dollars. The request not only displays a shocking ignorance of the value
of the Trust’s membership interest in Corem, but is, unfortunately, emblemaiic of
the manner in which the Trust has put ils own financial self-interest before its
fiduciary obligations to Corem and its members.

For some time, we have been engaged in a frustratingly protracted attempt to get
the Trust, in its capacity as SLD 3500 LLC, a manager of 500 Lincoln LLC
(“Lincoln™), to focus on a needed refinancing of the property owned by
Lincoln.  All parties divectly and indirectly involved have agreed, and any
objective observer would conclude, that the refinance of the Lincoln properiies
currently on the table is a well-reasoned determination vesting on sound business
judgment that would benefit Lincoln, and its members, including
Corem. However, it is clear that you never truly entertained the notion of
cooperating fairly or honestly as is now evidenced by your absurd purporfed
buyout proposal. Rather, what appears to have been transpiring is that your
steadfast refusal to participate in, much less consent to, the refinancing is part of
a larger effort on the Trust’s part to leverage its own interest and promote a
selfish agenda. You have systematically attempted to sabotage Corem and
Lincoln with the bad-faith intent of gaining a tactical advantage and forcing an
unfuvorable buyout. This will not continue and suffice it to say, your “offer” is
rejected.

Be further advised thai your impractical and intransigent refusal to consent or
consider a refinance of the Lincoln properties at this time is a violation of your
fiduciary duties to both Corem and Lincoln. As a fiduciary with the
responsibility to preserve assets entrusted to it, the Trust is duty-bound to act in a
manner so as to benefit and protect the venture it is charged with operating and
to take no steps to harm them. The Trust’s refusal to participate in the
determination to refinance Lincoln is a gross violation of its duty as a
fiduciary. We will not sit back while Corem and Lincoln suffer from your
actions. You will be made to account for any and all damage and loss occasioned
by your misguided acts.
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Inasmuch as there is a very narrow window of opportunity for Lincoln to avail
itself of the refinance opportunity, I think it is worthwhile for you to reconsider
your positions and move forward in a manner the benefits Corem as a
whole. Please contact me at once before things become irreversible.

259, On October 23, 2014 Warren responded to Cannizzaro by email stating: “I

suggest you might look at the other options Scott has afforded the partnership. The option you

260. Plaintiff understood Warren’s email to mean that unless Warren and Scott could
extract $920,000 from the beneficial owners of 500 Lincoln, Scott would not sign the
Commitment, and Teacher’s would end up withdrawing their commitment the following day.

261, Neither Plaintiff, nor any of the other beneficial owners of 500 Lincoln were

willing to be extorted by Warren.

262. The Teacher’s commitment was not signed by the close of business on October
24,2014.
263. After Business hours on October 24, 2014, Teachers confirmed in an email to

Plaintiff, Rutter and Scott that the commitment expired and was withdrawn.
264. As a result, Plaintiff lost the benefit of a $53 million financing. As a result

Plaintiff will incur his proportionate share of $86 million in phantom income over the next 11

years.

FACTUAL ALLEGATIONS COMMON TO ALL RICO COUNTS
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265. Defendants Scott and Warren, directly and through SLD, American Real Estate
Management, and each other are attempting to injure Frydman and his businesses by, among
other things, seeking to extort Frydman into paying them $200,000 for their charities, by seeking
to extort Frydman of $970,000 through the demand that he sign the proposed Modification
Agreement before they will agree to accept the Teachers commitment in violation of the Hobbs
Act 18 U.S.C. § 1951, and by operating as part of a common enterprise to perpetuate the scams

asserted herein.

266. Through Defendants’ illegal and tortious acts, Plaintiff has been denied valuable

business opportunities and has suffered damage to his business and property.
Culpable Person.

267.  Defendant Warren is an individual capable of holding a legal or beneficial interest in

property as defined by 18 USC §1961(3).
268.  Defendant Warren is a “Culpable Person” under RICO.

269.  Defendant Scott is an individual capable of holding a legal or beneficial interest in

property as defined by 18 USC §1961(3).

270.  Defendant Scott is a “Culpable Person” under RICO.

Enfterprise

271, Defendants Warren and Scott are, on information and belief, direct or indirect owners,

and principal control person of SLD and American Real Estate Management and American Self

Storage.
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272.  According to a March 29, 2011 Wall Street Journal Article, Warren is the CEO of

American Real Estate Management, a developer of commercial and residential real estate in New

York and New Jersey.

273.  According to his LinkedIn page, Warren is CEO of American Self Storage.

274.  According to its web site, American Self-Storage is one of the leading self-storage
developers and operators in the metropolitan New York and New Jersey markets. American Self
Storage has headquarters in the Bronx, NY and Tinton Falls, NJ, and plan to have 20 self-storage
stores open and operating by 2012.

275.  SLD, American Real Estate Management and American Self Storage are each a
person distinct from the enterprise or enterprises known as SLD, which further comprise
other persons with various employment, contractor, or supplier relationships, and maintain
staffed facilities in Tinton Falls, NJ.

276.  SLD and American Real Estate -Management each comprises an “enterprise” as
defined in 18 USC §1961(4).

277. The SLD and American Real Estate Management enterprises comprise other
persons with various employment or contractor relationships, including, without limitation,
Defendants Warren and Scott.

278.  The SLD and American Real Estate Management enterprises each have an existence
apart from and beyond the racketeering activity complained of in this action, and each is an

entity distinct from the persons Warren and Scott.

Interstate Commerce

279. The activities of the enterprise and the predicate acts of racketeering complained

of herein affect interstate commerce.
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280. Warren and Scott affected interstate commerce through the use of email, interstate
wires, and other instrumentalities of interstate commerce in executing their plan or scheme to
extort Plaintiff and defraud the principals and beneficial owners of 500 Lincoln and transmitted
same with the intent to defraud Plaintiff and other principals and beneficial owners of 500

Lincoln to whom they are directed.

281. In executing their plan or scheme it was reasonably foreseeable that the mail or
wires will be used, and in fact the Warren and Scoft did use the mail or wires or other
instrumentalities of interstate commerce to further the scheme.

282. Additionally, on information and belief, SLD and American Real Estate
Management use out of state domain hosting services, which in turn use servers located out-of-
state, and use out-of-state internet service providers for sending emails. As such, all internet and
email communications from SLD and American Real Estate Management are carried over
interstate wire transmissions no matter whether any particular recipient or viewer is located
within or without New York or New Jersey.

283, Warren and Scott advertise and promote their businesses on LinkedIn and other
internet websites. All communications posted by Warren and Scott through LinkedIn and other
intemet websites make use of interstate wire communications.

284, Each and every email communication sent by Warren or Scott as hereinabove
described make use of interstate wire communications.

285. The fraudulent statements and misrepresentations complained of herein were
relied on by Plaintiff in entering into the 2005 and 2012 Settlement Agreements to his in

reliance on said fraudulent statements and misrepresentations.

Pattern of Racketeering
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286. Warren and Scott have violated the provisions 18 USC §1962(c) by conducting or
participating, directly or indirectly, in the conduct of the affairs of an enterprise or enterprises,
through a pattern of racketeering activity, as further set forth with the required specificity under

each separate count,

287. The pattern of racketeering activity described herein and conducted and operated
by Warren and Scott commenced in 2002 and continues through the present day.

288. The pattern of racketeering conducted by Warren and Scott consisted of multiple
predicate acts which are related and continuous and have the same or similar purposes, results,
participants, victims, methods of commission, or otherwise interrelated by distinguishing
characteristics and are not isolated events, the last of which occurred within ten years after the
commission of a prior act of racketeering activity as described above, and as such constitute a
“pattern of racketeering” as defined in Section 1961(5) of RICO.

289. The pattern of racketeering conducted by Defendants as herein set forth has
continued on a consistent basis since April 2002, has seen no cessation, and has been escalating
with greater frequency over time which evidences an ongoing threat of continuity.

290. The pattern of racketeering conducted by Defendants in violation of 18 USC
§1962(c) has caused injury to the business and pfoperty of Plaintiff as contemplated by 18 USC

§1964(c), as set forth with the required specificity under each separate count.

Racketeering Activity

291. Defendants predicate acts as above set forth constitutes “racketeering activity” as
defined in section 1961(1) of RICO, in that they involve mail or wire fraud, criminal violations
of the the Hobbs Act 18 U.S.C. § 1951, forgery, perjury in violation of violation of the Federal

Perjury Statute 18 U.S.C. § 1621; attempted extortion; and making false and fraudulent
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representations in the 2005 and 2012 Settlement Agreements all with the intent to damage the

business and property of Plaintiff.

Injury

292. Plaintiff Frydman is a “person” who sustained injury to his business or property
by reason of the Defendants’ violation of Sections 1962 of RICO.

263, Plaintiff’s injury under Section 1962(c) stems from the predicate acts conducted

by the Defendants as described above.

294, Plaintiff’s injury under Section 1962(d) stems from the overt acts committed by

the Defendants as herein stated.

Statute of Limitations

295, The complained-of unlawful activities are ongoing. The doctrine of continuing
tort or injury applies to the claims asserted herein. Therefore, there is no time bar to this -

action other than the 10- year outer limit for eivil-RICO.

Standing to sue

296. Plaintiff’s standing to bring civil-RICO claims will be established by Plaintiff
showing a pattern of violation of 18 USC §1962 by the Defendants, with such violations
directly causing injury to Plaintiff’s business or property, which Plaintiff alleges here and sets

forth with the required specificity herein under each separate count.

COUNT1

AGAINST WARREN AND SCOTT FOR VIOLATIONS OF THE
RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT
SECTION 1962(c)
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297, The allegations set forth in paragraphs 1 through 296 of this Complaint are re-
alleged as if fully set forth herein.

298, This Count is against Defendants Warren and Scott jointly and severally.

299. SLD and American Real Estate Management is an enterprise engaged in and
whose activities affect interstate commerce.

300. Warren and Scott are employed by or associated with the enterprise.

301. 299.  Warren and Scott agreed to and did conduct and participate in the conduct
of the enterprise’s affairs through a pattern of racketeering activity and for the unlawful purpose
of intentionally injuring Plaintiff and his businesses.

302. Pursuant to and in furtherance of their fraudulent scheme, Warren and Scott
committed multiple related acts of racketeering activity in the form of the predicate acts
identified above, which include, without limitation, mail or wire fraud, criminal violations of the
Hobbs Act 18 U.S.C. § 1951, forgery, perjury in violation of violation of the Federal Perjury
Statute 18 U.S.C. § 1621; attempted extortion; and making false and fraudulent representations
in the 2005 and 2012 Settlement Agreements all with the intent to damage the business and
property of Plaintiff, and otherwise as complained of herein.

303. The acts set forth above constitute a pattern of racketeering activity pursuant to 18
U.8.C. § 1961(5).

304, Warren and Scott have directly and indirectly conducted and participated in the
conduct of the enterprise’s affairs through the pattern of racketeering and activity described
above, in violation of 18 U.S.C. § 1962(c).

305. Warren’s and Scott’s fraudulent scheme complained of herein constitutes a fraud

upon Plaintiff and the other 500 Lincoln principals in that Warren and Scott made numerous
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~ misrepresentations of fact as specifically set forth above in order to induce Plaintiff and the other
500 Lincoln principals to execute the various Settlement Agreements and permit Scott or SLD to
act as co-manager of Lincoln, when in fact, Warren and Scott knew said representations were
false and fraudulent, in that they never intended to create the Diamond Trust, nor to transfer
Warrens interests to the Diamond Trust, never intended to abide by the management restrictions
on Warren as set forth in the various Settlement Agreements which Warren and Scott intended
all along to breach, and which misrepresentations were made by Warren and Scott in order to
induce Plaintiff to execute the Settlement Agreements, and upon which Plaintiff reasonably
relied and was induced to execute the settlement agreements, while at all times Warren and Scott
knew that the repiesentations made were false and fraudulent in that they never created the
Diamond Trust, they never intended to transfer Warren’s interest in 500 Lincoln to the Diamond
Trust; and they never intended for Warren to give up managerial control.

306. As a direct and proximate result of Defendants’ racketeering activities and
violations of 18 U.8.C. § 1962(c), Plaintiff has been injured in his business and property in that
he has been denied valuable business opportunities, has suffered damage to his business and
property.

307. Specifically, and as shall be proven at irial, Plaintiff lost his $13 million
distribution from the proceeds of the Teachers” Loan; and Plaintiff will incur approximately $10
million in tax obligations as a result of the loss of the benefit of the zero coupon loan absorbing
$86 million of phantom income over the next 11 years, and otherwise as shall be proved at trial,

308. As a result of Defendants’ violations of Section 1962 (¢) of RICO Plaintiff has

been damaged in an amount to be determined at trial believed to be not less than $30 million.
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3009. 18 U.S.C. section 1964(c) creates a private right of action for treble damages for

the criminal wrongs complained of herein.
COUNT II

AGAINST WARREN AND SCOTT FOR CONSPIRACY UNDER THE
RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT

SECTION 1962(d)
310. The allegations set forth in paragraphs 1 through 309 of this Complaint are re-
alleged as if fully set forth herein.
311, ~ This count is against Defendants Warren and Scott jointly and severally.
312. Defendants Warren and Scott agreed and conspired to violate 18 U.S.C. §§ 1962

(c) by conducting and participating in the conduct of the affairs of the enterprise through a
pattern of racketeering activity as above set forth.

313. Defendants Warren and Scott knew that their predicate acts were part of a pattern
of racketeering activity and agreed to the conduct constituting a conspiracy to violate 18 U.5.C.
§§ 1962(c) in violation of 18 U.S.C. § 1962(d).

314, As a direct and proximate result of the conspiracy, the overt acts taken in
furtherance of that conspiracy, and violations of 18 U.S.C. § 1962(d), Plaintiff has been injured
in his business and property in that he has been denied valuable business opportunities, has
suffered damage to his business and property.

315. Specifically, and as shall be proven at trial, Plaintiff lost his $13 million
distribution from the proceeds of the Teachers” Loan; and Plaintiff will in.cur approximately $10
million in tax obligations as a result of the loss of the benefit of the zero coupon loan absorbing

$86 million of phantom income over the next 11 years, and otherwise as shall be proved at trial.
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316. As a result of Defendants’ violations of Section 1962 (d) of RICO Plaintiff has

been damaged in an amount to be determined at trial believed to be not less than $30 million.
COUNT 111

AGAINST WARREN AND SCOTT FOR EQUITABLE RELIEF UNDER
RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT

SECTION 1964(a)
317. The allegations set forth in paragraphs 1 through 316 of this Complaint are re-
alleged as if fully set forth herein.
318. This count is against Defendants Warren and Scott jointly and severally.
319. 18 U.S.C.8. § 1964(a) empowers district courts to "prevent and restrain”

Racketeer Influenced and Corrupt Organization violations, thus authorizing injunctive relief. It
does so generally rather than limiting the jurisdiction conferred only to cases brought by the
Attorney General or some other public actor. (see Chevron Corp. v. Donziger,974 T, Supp. 2d
362, 376,2014 U.S. Dist. LEXIS 28253, 1,44 ELR 20044(S.D.N.Y.2014).

320. As a direct and proximate result of Defendants’ racketeering activities and
violations of 18 U.S.C. § 1962(c), Plaintiff has suffered the continuing loss of keeping Warren
out of the management of 500 Lincoln, which cannot be properly calculated and thus constitutes
irreparable harm and an injury for which Plaintiff has no adequate remedy at law.

321 Plaintiff will continue to suffer irreparable harm unless this Court enjoins Warren

and Scott’s racketeering activities and conduct.

COUNT IV

AGAINST WARREN FOR LIQUIDATED DAMAGES AS A RESULT OF
BREACHES OF THE 2005 AND 20012 SETTLEMENT AGREEMENTS
AGAINST WARREN
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322, The allegations set forth in paragraphs 1 through 321 of this Complaint are re-
alleged as if fully set forth herein.
323. This count is against Defendant Warren.
324. By virtue of Section 17 the 2012 Settlement Agreement “in the event of breach by
a Party of any representation, warranty or covenant made in this Agreement, the Operating
Agreements and the Settlement Agreements will be difficult if not impossible to ascertain. It is
therefore agreed that, in addition to, and without limiting any other remedy or right that a
nonbreaching Party might have against a breaching Party, each Party shall also have the right to:
.. (b) .... A liquidated damage award in favor of the non-breaching Party in the amount of two
huﬁdred fifty thousand dollars ($250,000) per violation, which the Parties agree is not a penalty,
and which represents a reasonable liquidated damage per violation”.
325. Warren breached the 2005 Settlement Agreement by:
a. Failing to transfer and assign to the Diamond Trust all of Warren's direct and
indirect ownership, rights, title and membership interest in Corem in violation of
Section 3 (c) (ii);
b. Failing to live up to his commitment that for so long as either Plaintiff or Mr.
Rutter or any entity in which either of them or any of their family members had a
direct or indirect interest, Warren would never be in a control or management
position, nor would he ever thereafter have any ownership, or equitable interest,
whether direct or indirect, in any of the entities which control or own any of the
joint enterprises;
¢. By failing to sign the Teachers commitment in violation of Section 9 of the 2005

Settlement Agreement required that 500 Lincoln maximize the full leverage
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326.

potential of the 500 Property, and by withholding his consent to the Teacher’s

Loan;

. By wrongfully acting as agent for or on behalf of Scott in express violation and

breach of the 2005 Settlement Agreement;

By wrongfully acting as agent for or on behalf of Scott by forging Scott’s
signature on the September 16, 2014 Allen & Overy engagement letter, thereby
usurping managerial control over 500 Lincoln in express violation of his
agreements not to do so.

Warren breached the 2012 Settlement Agreement by:

. By consenting to the substitution of Corem as manager of 500 Lincoln instead of

SLD by signing the 2014 Corem Settlement Agreement and in failing to disclose
to Plaintiff that Corem had been substituted for SLD as manager of 500 Lincoln
and continuing to act as though SLD was still the co-manager of 500 Lincoln after

June 19, 2014 constituted a material breach of the 2012 Settlement Agreement.

. By wrongfully acting as agent for or on behalf of Scott, and forging Scott’s

signature on the September 16, 2014 Allen & Overy engagement letter, thereby,
usurping managerial control over 500 Lincoln in express violation of his

agreements not to do so.

By attempting to extort Plaintiff on September 14, 2014 of $200,000 for one of

his charities constitutes a breach of the 2012 Settlement Agreement.

. By taking the September 19, 2014 Allen & Overy conference call as Scott’s

agent, without Scott being present;

By terminating Allen & Overy’s representation of 500 Lincoln on September 22,
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2014;

f. By his September 19, 2014 demand that the Teacher’s Loan be immediately
“killed”;

g. By seeking to extort $920,000 from Plaintiff and the partnership though his
October 23, 2014 stating: “T suggest you might look at the other options Scott has

afforded the partnership. The option you have threatened would be the nuclear

h. By issuing the proposed Modification Agreement seeking to extort $920,000 from

Plaintiff and the partnership.

327. Plaintiff’ is a nonbreaching party as contemplated under the 2012 Settlement
Agreement.
328. Pursuant to the 2012 Setilement Agreement Plaintiff is entitled to $250,000 in

liquidated damages from Warren for each of the violations referenced above, and for each of the

other violations which may be proved at trial..
329, As a result of Warren’s breaches as above set forth plaintiff is entitled to an award
of $3,000,000 or such other amount as may be proved at trial,
COUNT V

AGAINST SCOTT FOR LIQUIDATED DAMAGES AS A RESULT OF
BREACHES OF THE 2005 AND 20012 SETTLEMENT AGREEMENTS

330. The allegations set forth in paragraphs 1 through 329 of this Complaint are re-

alleged as if fully set forth herein.

331. This count 1s against Defendant Scott.
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332.

By virtue of Section 17 the 2012 Settlement Agreement “in the event of breach by

a Party of any representation, warranty or covenant made in this Agreement, the Operating

Agreements and the Settlement Agreements will be difficult if not impossible to ascertain. It is

therefore agreed that, in addition to, and without limiting any other remedy or right that a

nonbreaching Party might have against a breaching Party, each Party shall also have the right to:

.. (b) .... A liquidated damage award in favor of the non-breaching Party in the amount of two

hundred fifty thousand dollars ($250,000) per violation, which the Parties agree is not a penalty,

and which represents a reasonable liquidated damage per violation™,

333.

Scott breached the 2005 Settlement Agreement by:

. Failing to transfer and assign to the Diamond Trust all of Warren's direct and

indirect ownership, rights, title and membership interest in Corem in violation of

Section 3 (¢) (ii);

. Failing to live up to his commitment that for so long as either Plaintiff or Mr.

Rutter or any entity in which either of them or any of their family members had a
direct or indirect interest, Warren would never be in a control or management
position, nor would he ever thereafter have any ownership, or equitable interest,

whether direct or indirect, in any of the entities which control or own any of the

joint enterprises;

. By failing to sign the Teachers commitment in violation of Section 9 of the 2005

Settlement Agreement required that 500 Lincoln maximize the full leverage

potential of the 500 Property, and by withholding his consent to the Teacher’s

Loan;
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334.

. By wrongfully permitting Warren to act as his agent in express violation and

breach of the 2005 Settiement Agreement;

By wrongfully permitting Warren to act as his agent by forging Scott’s signature
on the September 16, 2014 Allen & Overy engagement letter, thereby usurping
managerial control over 500 Lincoln in express violation of his agreements not to
do so.

Scott breached the 2012 Settlement Agreement by:

. By congenting to the substitution of Corem as manager of 500 Lincoln instead of

SLD by signing the 2014 Corem Settlement Agreement and in failing to disclose
to Plaintiff that Corem had been substituted for SLD as manager of 500 Lincoln
and continuing to act as though SLD was still the co-manager of 500 Lincoln after

June 19, 2014 constituted a material breach of the 2012 Settlement Agreement.

. By wrongfully permitting Warren to act as his agent, and forging Scott’s signature

on the September 16, 2014 Allen & Overy engagement letter, thereby, usurping
managerial control over 500 Lincoln in express violation of his agreements not to

do s0.

By attempting to extort Plaintiff on September 14, 2014 of $200,000 for one of

his charities constitutes a breach of the 2012 Settlement Agreement.

. - By permitting Warren to take the September 19, 2014 Allen & Overy conference

call as Scott’s agent, without Scott being present;

. By permitting Warren to terminate Allen & Overy’s representation of 500 Lincoln

on September 22, 2014;
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335.

Agreement.

By permitting Warren on September 19, 2014 to demand that the Teacher’s Loan
be immediately “killed”;

By seeking to extort $920,000 from Plaintiff and the partnership though his
October 23, 2014 stating:

By issuing the proposed Modification Agreement seeking to extort $920,000 from
Plaintiff and the partnership;

By emailing Plaintiff on October 14, 2014 encouraging him to either accept the
modification agreement or agree to proceed with the Teachers Loan by signing
the commitment letter and posting the good;faith deposit, but agreeing that start
and Warren would have no liability if they then sought to strong arm the
managers into executing the modification agreement, or presumably, any ofher
treatment they might dream up between now and then, either to extort more
money from the beneficial owners of 500 Lincoln or otherwise diluie the
protective provisions of the 2005 and 2012 Settlement Agreements;

By unot sign the Teachers commitment if he was not able to extort economic and
other benefits to which neither he nor Warren are entitled;

By demanding that the only way to get the Teacher’s Loan commitment signed
would be if Plaintiff 'Would purchase the interests owned by Warren or the
Diamond Trust in Corem for $20 million.

Plaintiff is a nonbreaching party as contemplated under the 2012 Settlement
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336. Pursuant to the 2012 Settlement Agreement Plaintiff is entitled to $250,000 in
liquidated damages from Scott for each of the violations referenced above, and for each of the

other violations which may be proved at trial.
337. As a result of Scott’s breaches as above set forth plaintiff is entitled to an award
of $4,000,000 or such other amount as may be proved at trial.
COUNT VI

AGAINST SCOTT FOR BREACH OF FIDUCIARY DUTY

338. The allegations set forth in paragraphs 1 through 337 of this Complaint are re-
alleged as if fully set forth herein.

339. This count is against Defendant Scott.

340. Defendant Scott owes Plaintiff fiduciary obligations. By reason of their fiduciary
relationships, Defendant Scott has the highest obligation of good faith, fair dealing, loyalty and
due care.

341, Defeﬁdant Scott violated and breached his fiduciary duties of care, loyalty,
reasonable inquiry, oversight, good faith and supervision.

342. Defendant Scott authorized, or by abdication of duty, undertook the numerous
wrongs herein set forth, and permitted Warren to undertake the numerous wrongs herein set forth
in connection with management of 500 Lincoln in violation of Scott’s agreements,

representaions and covenants in favor of Plaintiff.

343. As a direct and proximate result of Defendant Scott’s breaches of fiduciary
duties, Defendant Scott have caused, and will continue to cause, Plain’éiff to suffer substantial

monetary damages as will be proved at trial.
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344. plaintiff has been directly and substantially injured bY reason Of Defendant
Scott’s preaches and of reckless disregard of his fiduciary duties 0 Plaintiff as co-manager of
500 Lincoln, and 10 Plaintiff as the beneﬁcial owner of interests in 500 Tincoln. Plaintiff seeks

damages and other relief for the Company 1o &t amount to 08 proven at trial.

COUNT Vil
AGAINSY SCOTY FOR GROSS MISMAN AGEMENT
345. The allegations get forth in paraéraphs 1 {hrough 344 of this Complaint are T¢”
alleged as if fully set forth herein-
346. This count is against Defendant Scott.
347. By his actions as herein alleged, Defendant Scott abandoned and abdicated his

xesponsibﬂiﬁes and duties with regard t0 prudenﬂy managing the assets and business of 500
Lincoln 10 Warren in yiolation of 2012 Getilement Agteement and as otherwise set forth herein.
348. As a direct yesult of Defendant Seott’s mismanagement and breaches of duty
alleged herein, plaintiff has sustained and will continue 10 sustain significant damages.

349, As a result of the ﬁﬁsconduct and preaches of duty alleged herein, Defendant

Seott 18 liable tO Plaintiff in a0 amount to be proven at trial.

COUNT Vil

cound ~—==

ANTS WARREN AND sCOTT TOR

AGAINST PEFEND INDEMNIFICATION

350. The allegations get forth in paragraphs 1 through 349 of this Complaint ar¢ re-

alleged as if fully set forth herein.
351. This count i against Defendants Warren and gcott jointly and geverally-.

352. On account of the wrongful acts, practices, and related misconduct alleged against

Defendants Warren and Scoth, Plaintiff 1 entitled 10 indemniﬁcation pursuant to the
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indemnification provisions of the 2005 Settlement Agreement and the 2012 Settlement
Agreement liable in an amount to be proven at trial believed to be not less than $30 million.
COUNT IX

AGAINST DEFENDANT SCOTT FOR ABUSE OF CONTROL

353. The allegations set forth in paragraphs 1 through 350 of this Complaint are re-
alleged as if fuily set forth herein.

354. This count is against Defendant Scott.

355. The conduct of Defendant Scott as alleged herein, constitutes an abuse of control
over 500 Lincoln and the Property.

356. As a direct and proximate result of the Defendan_’; Scott’s abuse of control,
Plaintiff has suffered, and will continue to suffer, damages for which Defendant Scott is liable in
an amount to be proven at trial believed to be not less than $30 million.

COUNT X

AGAINST DEFENDANTS WARREN AND SCOTT FOR BREACH OF CONTRACT

357. The allegations set forth in paragraphs 1 through 356 of this Complaint are re-

alleged as if fully set forth herein.
358. This count is against Defendants Warren and Scott jointly and severally.

359, Defendants Warren’s and Scoti’s actions as hereinabove set forth constitute

flagrant breaches of the 2005 and 2012 Settlement Agreements.
360. Plaintiff have been damaged by Defendants Warren’s and Scot’s numerous
breaches of contract as hereinabove set forth. Plaintiff, a result thereof, seeks damages in an

amount to be proven af trial believed to be not less than $30 million.

COUNT X1
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AGAINST DEFENDANTS WARREN AND SCOTT FOR FRAUD

361. The allegations set forth in paragraphs 1 through 360 of this Complaint are re-

alleged as if fully set forth herein.

362. This count is against Defendants Warren and Scott jointly and severally.

363. The actions of Defendants Warren and Scott as hereinabove set forth constitutes
fraud.

364. As a result of the fraud committed by Defendants Warren and Scott, Plaintiff has

been damaged as above set forth and seek damages and other relief as a result thereof, in an

amount to be proven at trial believed to be not less than $30 million.

365. Defendants Warren and Scotts’ actions were willful and malicious and performed

with an evil motive and with reckless indifference to the rights of Plaintiff entitling Plaintiff to

punitive damages.
COUNT X1I
Injunctive Relief
366. The allegations set forth in paragraphs 1 through 365 of this Complaint are re-

alleged as if fully set forth herein.

367. This count is against Defendants Warren and Scott.

368. Pursuant to Section 17 of the 2012 Settlement Agreement Plaintiff is entitled to
injunctive relief.

369. Section 17 of the 2012 Settlement Agreement provides:

It is recognized that damages in the event of breach by a Party of any representation,
warranty or covenant made in this Agreement, the Operating Agreements and the
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Settlement Agreements will be difficult if not impossible to ascertain. It is therefore
agreed that, in addition to, and without limiting any other remedy or right that a
nonbreaching Party might have against a breaching Party, each Parly shall also have the

right to:

(a) Injunction. An injunction against a breaching Parly issued by a court or
arbitrator or arbitration panel of competent jurisdiction enjoining such breach,
and each breaching Party hereby consents to the issuance of any preliminary or
permanent injunction enjoining the breaching conduct without limitation and

without bond; and

370. Plaintiffs, on behalf of the Company, tequest that this Court issue a preliminary
and permanent injunction, enjoining Defendants Warren and Scott, from directly or indirectly
claiming to have or taking any action in connection with the management of 500 Lincoln and
each of its affiliates, and in any way participating in the management, operation or control of 500
Lincoln, LLC and each of its affiliates, and forever barring Warren or Scoft from having any
management or other control rights in 500 Lincoln and permanently enjoining them from
disrupting the business of 500 Lincoln, abusing Plaintiff and the other principals, using their
criminal shenanigans to steal from, extort and otherwise wreak havoc and cause harm to Plaintiff
and his businesses.

371. Plaintiff has suffered and shall continue to suffer irreparable injury unless
Defendants Warren and Scott are enjoined from directly or indirectly claiming to have or taking
any action in connection with the management of 500 Lincoln and each of its affiliates, and in
any way participating in the management, operation or control of 500 Lincoln, I.L.C and each of

its affiliates.

372. Plaintiff has no adequate remedy at law.

COUNT XTI
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FOR SPECIFIC PERFORMANCE

373. The allegations set forth in paragraphs 1 thmligh 372 of this Complaint are re-

alleged as if fully set forth herein.
374. This count is against Defendants Warren and Scott.

375. Pursuant to Section 17 of the 2012 Settlement Agreement Plaintiff is entitled to

specific performance of the terms of the 2012 Seitlement Agreement.
376. Section 17 of the 2012 Settlement Agreement provides:

It is recognized that damages in the event of breach by a Party of any representation,
warranty or covenant made in this Agreement, the Operating Agreements and the
Settlement Agreements will be difficult if not impossible to ascertain. It is therefore
agreed that, in addition to, and without limiting any other remedy or right that a
nonbreaching Party might have against a breaching Party, each Party shall also have the

right to:

(c) Specific Enforcement. The right to have such covenants specifically enforced
by any court having equity jurisdiction, it being acknowledged and agreed that
any breach of any of such covenanis will cause irreparable injury fo the
nonbreaching Party to whom such covenant was made and that money damages
will not provide an adequate remedy. Each Party acknowledges and agrees that
the covenanis are reasonable and valid in all respects.

377. Plaintiff has no adequate remedy at law, and hereby seek to require Defendants

Warren and Scott to specifically perform the terms of the 2012 Operating Agreement.

COUNT X1V

AGAINST DEFENDANTS WARREN AND SCOTT FOR CIVIL CONSPIRACY

378. The allegations set forth in paragraphs 1 through 377 of this Complaint are re-

alleged as if fully set forth herein,

379. This count is against Defendants Warren and Scott jointly and severally.
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380. Defendants Warren and Scott conspired with one another to illegally cause the
unauthorized and illegal wrongs as more fully set forth herein.

381. Defendants committed numerous overt acts in furtherance of the conspiracy
including, but not limited to the actions detailed above as well as other overt acts.

382. As a direct result of the foregoing conduct, undertaken by Defendants Warren and
Scott have caused and continue to cause damages to Plaintiff, including but not limited to
depriving plaintiffs of significant economic rights with respect to his beneficial interests in 500
Lincoln in an amount to be proved at trial, and believed to be not less than $30 million.

383. Defendants' conspiracy was willful and malicious and performed with an evil

motive and with reckless indifference to the rights of others, entitling Plaintiffs to punitive

damages.

COUNT XV

AGAINST DEFENDANT SCOTT FOR BREACH OF DUTIES OF CARE, LOYALTY,
GOOD FAITH AND FAIR DEALING

384. The allegations set forth in paragraphs 1 through 383 of this Complaint are re-

alleged as if fully set forth herein.
385. This count is against Defendant Scott.

386. By reason of his relationship as a co-manager of 500 Lincoln, Defendant Scott

owes Plaintiff the highest obligation of good faith, fair dealing, loyalty and due care.

387. Defendant Scott violated and breached his duties of good faith, fair dealing,

loyalty and due care owed to Plaintiff.
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388. As a direct and proximate result of Defendant Scott’s breaches of his duties of
good faith, fair dealing, loyalty and due care, Defendant Scott has caused, and will continue to

cause, Plaintiff to suffer substantial monetary damages.

389. As a result of Defendant Scott’s breaches of his duties of good faith, fair dealing,
loyalty and due care Plaintiff have been directly and substantially injured, and Plaintiffs seek

damages and other relief for the Company in an amount to be proven at trial believed to be not

less than $30 million.

COUNT XVI
FOR DECLARATORY RELIEF
390. The allegations set forth in paragraphs 1 through 389 of this Complaint are re-
gﬂeged as if fully set forth herein.
391. This count is against Defendants Warren and Scott.
392. The actions of Defendants as herein set forth substituting Corem as co-manager of

500 Lincoln pursuant to the 2014 Corem Settlement Agreement in the place of and instead of
SLD to be the successor manager to SLD in 500 Lincoln on June 19, 2014, which action was
agreed to by Scott and SLD as well as by Warren by their execution of the 2014 Corem
Settlement Agreement, resulted in the retirement of Scott or SLD as co-manager of 500 Lincoln.
393. Plaintiff seeks a declaratory judgment that as a result of the wrongful substitution
of Corem as co-manager of 500 Lincoln, Scott and SLD are no longer managers of 500 Lincoln,
and as Corem cannot be a manager of 500 Lincoln, as its decision making authority requires
approval of persons other than SLD or Scott alone, 500 Lincoln is now and hereafter to be

managed solely by Tunnel.

394, Thus, such conduct by Defendant creates a justiciable dispute between Plaintiffs’
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rights and those of Defendants.

PRAYER FOR RELIEF

Plaintiff prays for judgment as follows:
395, Awarding compensatory damages against each respective Defendant in amounts
1o be proven at trial;
396. Award treble damages in connection with the violations of RICO which provide
for treble damages;
397. Awarding appropriate equitable relief, including injunctive relief, specific

performance and declaratory relief requested herein;

398. Awarding punitive damages at the maximum amount permitted by law;
399. Awarding pre-judgment interest, as well as reasonable attorneys' fees and other
costs.
400. Awarding such other relief as this Court may deem just and proper.
JURY DEMAND
401. Plaintiffs demand a trial by jury on all claims so triable.

Dated: November 3, 2014

Jacob Frydman

Pro se

60 Broad Street

34" Floor ’
New York, NY 12538
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212-388-6800
Jacob.flahapa.com
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VERIFICATION
STATE OF NEW YORK )

) ss:
COUNTY OF NEW YORK. )

JACOB FRYDMAN, being duly sworn, deposes and says:

I am a Plaintiff in this action. I have read the forgoing Verified Complaint and know the contents
thereof. The same is true to my own knowledge, except those matters therein which arc stated to

be alleged on information or belief, and as to those matters I believe them to be true.

Dated: November 3, 2014

New York, New York

Jacob Frydman
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SRS | ORIGINAL

AMENDED AND RESTATED OPERATING AGREEMENT
500 LII\IC%FLN, LLC
AGREEMENT made as of the 3\ day of 96492}1"/: 2002, by and between TUNNEL
ASSOCIATES, LLC, ("Tunnel"} a New York limited lability company having an address %
Essex Capital Partnars, i,td., 635 Madison Avenue, New York 10022, and COREM CAPITAL
PARTNERS, LLC ("Newco"), a New York limited lability company having an address %
American Self-Storage Mgmt. Assoc., Inc., 550 S.E. Fifth Avenue, Boca Raton, Florida 33432
(each referred to individually as a "Member" or collectively as the "Members").
WITNESSETH:
WHEREAS, Tunnel formed a New York limited liability company known as 500 Lincﬁln,
LLC (til& "Company"); and
WHEREAS, Newco was subsequently assiéned a 49% interests in the Con.apany; and
WHEREAS, the Members desire to amend and restate the Operating Agreement of the
Company.

NOW, THEREFORE, the Members agree as follows:

ARTICLE 1
MEMBERS, TERM, NAME, PURPOSE
AND PLACE OF BUSINESS

1.1  Formation of the Company. The parties hereto agree to form 500 LINCOLN, LLC

under the New York Limited Liability Company Law, as amended, from time to time (the

FAUSERSTWPDOCSICSTENTHUOINT VEN. 6 4




e

Case 1:14-cv- -
cv-08741-GHW  Document 1-8 Filed 11/03/14 Page 6 of 10

"Law"). In the event of any inconsistency between any provision of the Law and the provisions

of this Agreement, the provisions of this Agreement shall govern.
12  Name. The name of the Company is 500 LINCOLN, LLC. The business of the

Company shall be conducted 'solely under such name and title 0 all assets of the Company shall
be held in such name.

13- Purposes of the Company
1.3.1. Purposes. The purpose of the Company shall be:

. 13.1.1 To acquire a jeasehold or other interest in the land,
building(s) and other property located at 503-519 Tenth Avenue, 505-507 West 38" Street and
512 West 39" Street, New York, New York located on the parcel of Jand more particularly
described on Exhibit A attached hereto, and to develop, improve, operate, mortgage, lease,
license, own and manage and maintain such property and any other property, real or personal,
hereafier acquired by the Company pursuant to and in accordance with this Agreement (the
jeasehold or other interest in the land, building(s) and other properties listed above together with

any other property (real or personal) acquired by the Company are collectively called the
"I’IGPC[‘[Y")‘, .

1.3.1.2 To sel, exchange Or otherwise transfer or dispose of the Property,

or any part of the Company’s intezest therein.; and

1.3.13 To engagein such other activities as may be permitted
by law.

1.3.2 Single Purpose Entity. For so long as the Company js a party {0 any agreement
that reqﬁires the Company to conform to certain requiremnents in order 10 presérve its existence
as a "single purpose entity”, the Members agree to use their good faith commercially reasonable
efforts to ensure that the company conforms to those requirements.

1.5 Place of Business. The principal place of business of the Company shall be located

at % Fssex Capital Partners, Ltd., 635 Madison Avenue, New York 10022 or at such other
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location as may be selected by the Managers from time 10 time. The Managers shall give notice

to the Members of any change in the location of the principal place of business of the Company.

1.6 Term. The Company shall continue until dissolved and liquidated pursuant 0 the

provisions of Article 8 hereof.
ARTICLE 2

CAPITAL CONTRIBUTIONS AND PERCENTAGE INTERESTS

21 Interests of Members.

7.1.1 Subject to Articles 7 and 8 hereof, the respective interests of the

Members ("Percentage Tnteresis”) in the Company ghall be as foliox;vs:

Tunnel: 51%
Newco: 49%
Total 100.0%

2.12 If the Percentage Interests of any Members aie changed pursuant 10 the terms of

this Agreement during any calendar year, then the amount of all jtems to be credited, charged,

allocated or distributed 10 such Members for such entire calendar year in accordance with

Percentage Interests in the Company shall be apportioned to the portion of such calendar year

which precedes the date of such change and to the portion of such calendar year which occuis

on and after the date of such change in proportion to the mumber of days in each such portion.

The amounts of the iters SO allocated to each such portion shall be credited, charged, allocated
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or distributed to such Members in proportion to their Percertage Interests in the Company during
each such portion of the calendar year in question.

2.1.3. Tumnel together with its "Permitted Transferees" (as hereinafter defined) may be
referred to herein from time to time collectively, as the "Tunnel Group” and Newco together with
its Permitted Transferees may be referred to herein from time to time collectively as the "Newco
Group."

2.2 Capital Contributions

2.2.1 Each Member or his assignor has contributed to the capital of- the Company
the cash or property shown on the books of the Company. ’

999 No Member may withdraw any capital from the Company without the
consent of all of the Managers.

" 22.3 Except as otherwise provided herein, no Member shall have the right to
demand of receive property, other than cash, in return for a capital contribution or have priority
over another Member, either as to the return of capital contributions or as to profits, losses or
distributions, or as to compensation by way of income.

22.4 No Member shall be entitled to interest of any kind on its capital
contribution.

225 If the Managers shall determine that additional capital is needed for any
Company purpose, each Member shall be required to contribute additional cash to the capital of
the Company in the proportions of their respective Percentage Inferests. The Managers shall
advise each Member of the amount of each Member’s required contribution pursuant to this

Qection 2.2.5 and, within fifteen (15) days of such notice, each Member shall contribute to the
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Cormppany such Member’s required confribution. No Member shall be obligated fo make any
future additional capital contributions other than as get forth in this Section 975 or as set forth
in Section 2.2.6.

2 16 Notwithstanding any other provision this Agrecment to the contrary,
" provided that either Manager ghall determine, in such Manager’s commercially reasonable
discretion, that funds are required for Cotnpany puxposes and that an alternative source for suéh
funds is not otherwise provided for herein, such Manager may require the Members, without the
consent of the other Manager, to contribute cash to the capital of the Company, in equal amounts,
pm;zided, however, that aftet such time as additional contributions have been made to the capital
of the Com;)any by each of the Members since the date hereof in the aggregate amount of
$100,000.00 each (the "Mandafory Contribution”), the, requirement 10 contribute any further
additional contributions to the capitat of the Company shall require the consent of both Managers.
For example, once Tunnel has made additional contributions of $ 100,000.00 and Newco has
made additional contributions of ¥ 100,000.00, the consent of both Mapagers will be required for

any further contributions.

3 Capital Accounts- A capital account ("Capital Account") shall be mnaintained
for each Member on the books of the Comp any in . accordance with the provisions of Treasury
Regulation section 1.704-1(b) (2) @v) as such regulation 15 in effect on the date hereof.

2.3.1 The Capital Account of each Member shall be credited with )
an -amount equal 10 such Member’s cash capital contributions and the fair market value of

property contributed to the Company (net of Jiabilities secured by such property), and (it) such

Member's share of the Company’s Net Profit and any stern of gain specially allocated to such
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Member in accordance with Article 5 hereof, but for this purpose including income and gain
exempt from tax;

.32 The Capital Account of each Member shall be debited by (i) the
amount of cash distributions 4o such Member and the fair market value of property
distributed to the Member (net of liabilities secured by such property), and (ii) such Member’s
chare of the Company’s Net Loss and any item of loss or expense specially altocated to such
Member pursuant 10 Article 5 hereof, and of expenditures which are permitted to be neither
capitalized nor deducted for tax purposes (including for this purpose losses or expenses which
may no{ be deductt;d for tax purposes pursnant o either Section 267 {a)(1) , Section 709 or
Section 707 (b) of the nternal Revenue Code of 1986, a8 amended (the "Code")

2.3.3 Upon the transfer of an interest in the Company, ﬂu; Capital Account of the
{ransferor Member (as adjusted, if at all, as required by this Section 2.3.3) that is attributable to
the transferred interest will be carrjed over 10 the transferee Member.

234 The foregoing provisions and the other provisions of this Agreement rclating
to the maintenance of Capital Accounts are intended to comply with the Treasury Regulations
promulgated ander Section 704 of the Code (the I:;chulations"), and shall be interpreted and
applied in a mannex consjstent with such Regulations. In the event the Managers shall determine
that it is prudent to modify the manner in which the Capital Accounts, OF any debits 0T credits

thereto, are computed in order fo 'compif with such Regulations, the Managers may make such

modification as they deem necessary.
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2.4 Managers’ Liability for Capital. The Managers shall have no personal Jiability for the
return of any Capital Contributions to the Members or {0 compensate a negative balance in the

Capital Account of any Member existing at any time.

ARTICLE 3
MANAGEMENT
31  Management Powers of the Manpagers.

3.1.1 (A) The management, operation and control of the Company and its
day-to-day business and affairs sh.ali vest initially and solely in two (2) Managess. The Managers
seed not be Members of the Company. Each of Tunnel and Newco shall designate one (1) of
the Managers provided that they continue to own, together with any of their Permissible
Transferces (herein defined), a forty nine (49%) percent inferest or more in the Company (2
"Majority Member Group"). The ;nitial Managers of the Company shall be Tunnel Associates,
LLC and Warren Diamond, which shall each have a term of fifteen {15) years from the date
hereof and, subject to the next sentence, shall not be subject to removal or resignaii;)n during
such term. In the event that the interest of a Majority Member Groﬁp sﬁaﬂ decline bel{;w forty
nine (49%) percent, then any other Majérity Member Group or the Memberx(s) holding fifty ﬁo
(52%%) percent Or MOTe (cither alone OF combined with other Members) of the Percentage Interests
inthe Company shall have the right to remove the Manager previously appointed by the Members
who are no longer a Majority Member Group- In such event and so Jong as there still remains
a single Majority Member Group, the Company shall be managed by a single manager elected

by the voie of the Majority Member Group, which may be by the sole remaining Majority
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Member Group. In the event there shal not be any Majority Member Group of the Company, the
Company shall be managed by two (2) managers, to be elected by a majority of interest of the
Members, and each having a term of two (2) years from the date of such election.

(B) Each Majority Member Group shail designate one 0T 10T¢ persons (which may
include the other) who shall serve asa successor Manager of the Company in the place and stead

_of such person in the event that such person cannot OF will not serve as-a Manager of the
Company. Such designation shall be made in writing and kept with the books and records of the
Company asi)rovided in Section 6.2. The designation may be changed at any time. Any vacancy
occurring for any reason among the Managers, whiemer resulting from the death, resigoation or
removal of one or more Managers, failure of cither of the Manégers to appoint a SnCCessor,
fatlure of the Members to approve such successor or otherwise, shall be filled by either (i) the
designation by the Majority Member Group entitled to designate such Manager, or (i1 if such
Majority Group Member cannot or does not designate its Manager, by a vote of a majority in
Percentage Interests of the Members.

3.1.2 The Managers, acting unanimously, 1.e., either jointly or separately with the
written consent of the other Manager, shall have all necessary and appropriate powers o carry
out the purposes of the Company, including, without limitation, the power:

(a) fo pegotiate, execute, deliver and perform on behalf and in the name of tﬁe
Company any and all ground leases, contracts, deeds, assignments, deeds of trust, ieascs,
subleases, promissory notes and other evidences of indebtedness, mortgages, bills of sale,
financing statements, security agreements, easements, stock, powers, and any and all other

instruments necessary or incidental to the business of the Company and the financing thereof;
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(b) to borrow money, without limit as to amount, and to secure the payment
thereof by mortgage, pledge, ot assignment of, ot security interest in, all or any part of the assets

fhen owned of thereafter acquired by the Company;

() toes stablish, maintain and draw upon checking and other accounts of the
Company in such bank or banks as the Managers may from time to fime select;
{d) to execuie any notifications, statements, reperts retumns or other ﬁhngs that
are necessary or desirable to be filed with any state of Federal agency, commission oF authority;
() to employ a managing agent for the Property proviéed, nowever, that such
managing agent expressly agree 10 provide cash flow statemnents to both Muanagess, 0D 2 monthly
basis, in form satisfactory to the Managers and containing such additional information as may
be required by the Managers;
(f) to execute, acknowledge and deliver any and all documents and instruments

deemed appropriate fo CATTY out any of the foregoing or the purposes and jntent of this

Agreement.

In the event at asy {ime there shall be a single Manager of the Company, such
Manager shall ha have all the anthority prowded for menagers of firnited Hability companies under
the Law.

3.1.3 The Managex(s) shall use ordinary €are and reasonable diligence in carrying
out the affairs of the Company. The Manager(s) shall not be liable to the Members for any
mistake of judgment, a0y action or action omitted to be taken in good faith on pehalf of the
Company OF for any loss due 10 the negligence, frand or willful misconduct of any employee,

broker or agent of the Compan y who was selected, engaged or employed by the Manager{(s),

mvssmwmocmcmmummm o @

it st 7



Case 1:14-cv-08741-GHW  Document 1-9

Filed 11/03/14 Page 4 of 10

) provided that such employee, broker or agent was selected, engaged oF retained by the Managers)
with reasonable caré and in accordance with the terms of this Agrecment. The Manager(s) may
consult with legal counsel selected by it or them on matters relating 10 the Company, and any
action taken Of omiited to be taken by it in good faith in reliance and in accordance with the
opinion 0T advice of such counsel shall be full protection and justification to it with respect to
{he action taken or omitted {0 be taken. The liability of the Managers for damages for any breach
of duty to the Company or the Members shall be limited 10 the maximum extent permitted to be
Jinited by the Law.

3.1.4 The Manager(s) shall carry on, Manage and conduct the Com.lpany business
and shall devote s0 souch of his time thereto as shall be reasonably necessary. The Managet(s)
shall not be obligated to devote all of their tne and effort to the Company aod its affairs. The
Manager(s) may delegate functions relating 1o the day-to-day operations of the Company 10 such
officers, agents, gonsultants or employees as the Manager(s) may from time t0 time designate.
Quch officers, agents, consultants and employees need not be Members of Manager(s), and shall
have sncﬁ duties, pOWETS, responsibilities and authority as may from time to tirne be prescribed
by the Manager(s) and may be removed at any time, with of without cause, by the Manager(s)-

3.1.5 All deeds, bills of sale, morttgages, leases, contracts of sale, bonds, notes, or
other contracts, documents, agreerents, instruments, OF writihgs shall bind the Company and be
effective for all uses and purposes if signed on behalf of the Company by both Managers acting

tdge‘dlcr or by either Manager, acting alone but with the written consent of the other Manager.

32 The Members Have No Management Powers-
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Yiens affecting the property of the indemniice. Such atiorneys” fees and expenses shall be paid

by the Company as they are incurred upon receipt, in each case, of an undertaking by or on

 behalf of the indermnified person to repay such amounts if it is ultimately determined that

such person is not entitled to indemnification with respect thereto. The indemnification rights
contained in this section shall be cumulative of, and in addition to, any and all rights,
remedies and resourees 10 which the Managers, their employees, agents and affiliates may be
entitled, whether pursuant to the provisions of this Agreement, at Jaw or in equity.
Indemnification hereunder shall be made from assets of the Company and no Member shall be
personall{r' Jiable to any indemnitee.

35  Members May Engage in Other Activities. The Members (including the
Managers) and their affiliates shall have the right 1o engage in any other business (including,
but not limited to, acting as a Member or Manager in any other Company formed for
purposes similar to the purposes of the Company) an& to compete directly or indirectly, with
the business of the Compahy, and neither the Company nor any Members shall have any
rights or claims as 2 result of such acﬁﬁties. The Members hereby waive any and all rights
and claims which they may otherwise have against the other Members and their Affiliates as a
result of such activities.

3.6 Reserve. The Company shall maintain reserves in an amount as determined from
timne to time, by the Managers in their sole and absolute discretion, for normal repaits, debt
service replacements, technological upgrades of the Property, working capital, contingencies,
and cash flow needs of the business, as well as reserves for new business opportunitics.

3.7  Certain Tax Matters.
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3.7.1 The Managers shall engage an accountant to prepare at the expense of the
Company all fax returns and statements, if any, which must be filed by or on behalf of the
Company.

372 The Managers agree to use their best efforts to meet all requirements of
the Code and currently applicable regulations, milings and other procedures of the Internal
Revenue Service to ensure that the company will be classified for Federal Income tax
purposes as a parinership and not as an association taxable as a corporation.

3.8 Meetings. Meetings of the Members s};all not be held unless the Managex(s), in
its or their sole discretioz;, decide to call 2 meeting of the Members for any purpose.

3. 9 Voting. Al of the Members of each of Tunnel and Newco and their respective
Permissible Transferees shall vote their Percentage Interests on all matters to be voted on by
the Members as designated by the Majority Gronp Manager of each such group. The Majority
Gronp Manager of the Tunnel Group is Tunnel and the Majority Group Manager of Newco is
Warren Diamond ;nr his legal representative in the case of his incapacity.

3.10 Loans. If any Member, with the consent (;f the Managers, makes a loan to the
Company, such loan shall be repaid with interest at a rate of interest equal to two (2%) over
the rate of interest publicly announced from time to time by JP Morgan Chase Bank, N.A., or-
its successor, as its "primc‘lending rate" (or such other term as may be used by JP Morgan
Chase Bank, N.A. from time to time for the rate presently referred to as its "prime lending
rate”) and such Joan shall, except as otherwise permitted by the lender, be repaid in full with
interest prior to any payments o the Managers or any distributions being made to any of the

Members as herein set forth.
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ARTICLE 4

cAsH DISTRIBIJ'IIONS
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43 Limitation on Distributions. Notwithstanding Section 4.2, Net Cash Flow from a
transaction which is a part of the liquidation of the Company in accordance with Section 8.2,
together with other funds remaining to be distributed at such fime, shall be distributed 1o the
Members in accordance with Section 4.2 no later than the Jater of (a) the end of the taxable year
of the Company in which such liquidation occurs Of (b) within 90 days after the date of such
liguidation event, after payment of all Company liabilities and expenses (or adequate provision
therefor), except that in no event shall the distribution to 2 Member exceed the positive balance
in such Member’s (Capital Acconnt after giving effect to all allocations'to such Member under
Article 5 of Net Profits and Net Losses, so that liquiéaﬁon proceeds shall be distributed in
accordance \m'th- each Member’s positive Capital Account balance (within fhé meaning of
Treasury Regulation Section 1.704-1(b)(2)(ii)(b) as in effect on the date hereof).

ARTICLE 5
ALLOCATION OF TAXES; SPECIAL ALLOCATIONS

5.1 D’eﬁn.ition of Net Profits and Net Losses. "Net Profits" or "Net Losses", as the

case may be, shall mean, for any fiscal year of the Company, the net profit or net 1635 of the
Company determined for Federal income tax purposes, but, including as an item of income OF gain
any such item which is earned by the Company during such year and 15 exempt from Federal
income tax, and deducting the amount of any expenditures incurred by the Company during such
fiscal year that ar¢ described in Section 705 @ 2 ® of the Code or the corresponding

provisions of any subsequent law and excluding any iteros that are specially allocated under

Section 5.4 hereof.
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‘53 Allseation of Net Profits. Subject to Section 5.4, for each fiscal year of the

Company, Net Profits shall be allocated to the Members as follows:

52.1 First, to those Members having negative Capital Account balances, in the
-proportion of such negative balances until such balances are eliminated.

522  Next, to the Members in the proportions necessary to render positive
Capital Account balances in the same proportion as the Membership Interests.

523 Lastly, to the Members in proportion to their Membership Interests.

53  Allocation of Net Losses. Subject to Section 5.4, for each fiscal year of the
Company, Net Loss shall be allocated to the Members as follows: )

5.3.1 First, to those Members having positive Capital Account balances, in the
proportions necessary to render their respective Capital Account balances in the same proportion
as their respective Membership Interests.

5372 Next, to those Members having positive Capital Account balances, in the
" proportion of such balances until such balances are eliminated.

533 Nexi, to the Members in the proportions necessary 10 render negative
Capital Acconnts in the same proportion as the Membership Interests.

534 Lastly, to the Members in accordance with their Membership Interests.

535 Notwithstanding the foregoing, if the aflocation of Net Loss to a Member
would create or increase a Qualified Income Offset Amount (as defined in Section 5.4.4), there
shall be allocated ta such Member only that amount of Net Loss as will not create or increase
a Qualified Income Offset Amount. In the event some but not all -of the Members would have

a Qualified Income Offset Amount as a CONSEGUENCE of an allocation of Net Loss, the limitation
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set forth id this Section 533 shall be applied on 2 Member-b*yﬁMember basis so as 10 allocate
{he rpaximum pennissiblelNet Loss to each Member under Treasury Regulation Section 1.704-1
@ @@ |
54  Special Allocafions. The following special allocations should be made in
the following ofder:
54,1 Mipimum Gain Chargeback Except 25 oiherwise provided in Section

1.704-2(f) of the Tax Regulations, notwithstanding any othet provision of this Axticle v, if there

is a net decrease in Parmarsﬁp Minimum Gain duxing any Tiscal Yeat, cach Member shall be
specially allocated items of Company income and gain for such Fiscal Year (and, .if niecessarys
subsequent Fiscal Years) in an amount equal 10 such member’s share of the net decrease M
Parinership Mipimmum Gain; determined iD accordance with Section 1.‘;104-2(g) of the Tax
Regulations- Allocations pursuant o the previous sentence shall be made in proportion {o the
respective aunonnts required to be allocated 10 each Member pursuant thereto, The items 1o be
so allocated shall be determined 1B accotds'mce with Sections 1.704-2(5)(6) and 1.704-20)(%) of
the Tax Regulations. This Section 54.1 is intended to comply With the minimumnt gain
chargeback requirement in Section 1.704-2(f) of the Tex Regulations and sl}all be interpreted
consistently therewith. 7

5.42 Pariner WViinEnum Gain Chargeback. Fxcept as otherwise -provided
in Section 1.704-2Q)(%) of the Tax Regulations, notwiﬂ:standing any otber provision of this
Artiele V, if there is 2 net decrease in Partoer Nonrecourse Debt Minimum Gain attributable 10
a Partner Nonrecourse Debt during 25y Fiscal Yesr, each Member who has a share of the Parinel

Nonyecourse Debt Minjpaum Gain attributable 10 such Pariner Nonrecourse Debt, determined in
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accordance with Section 1.704-2(1)(5) of the Tax Regulations, shall be specially allocated items
of Company incore and gain for such Fiscal Year (and, if necessary, subécquent Fiscal Years)
in an amount equal to such Member’s share of the net decrease in Partner Nonrecourse Debt
Minimum Gain attributable to such Partoer Nonrecourse Debt, determined in accordance with
Section 1.704-2(i)(4) of the Tax Regulations. Allocations pursuant to the previous sentence shall
be made in proportion to the respective amounts required to be allocated to eéach Member
pursuant thereto. The items to be so allocated shall be determined in accordance with Sections
1.704-2(1)(4) and 1,704-2()(2) of the Tax Regulations. This Section 5.4.2 is intended to comply
with the. minimum gain chargeback requirement in Section 1.704-2(1X4) of the Tax Regula;ions
and shall be interpreted consistently therewith. ’

5.4.3 Qualified Income Offcet. In the event any Member unexpectedly
received any adjustments, allocations, or distributions described in Section 1.704-1 (L DEND(4),
Section 1.704-1(BY(Q)ENA)(3), or Section 1.704-1(®)(2)GND(E) of the Tax Regulations, items
of Company income and gain shall be specialljr allocated to the Member in an amount and
manner sufficient to eliminate, 10 the extent required by the Tax Regulations, the Adjusted Capital
Acconnt Deficient of the Member as quickly as possible, provided that an allocation pursuant o
this Section 5.4.3 shall be made only if and to the extent that the Member would have an
Adjusted Capital Account Deficit after all other allocations provided for in this Article V have
been tentatively made as if this Section 543 were not in this Agreement.

5.44 Gross Income Allocation. Inthe eventany Member has a deficit Capital
Account at the end of any Fiscal Year which is in excess of the sum’of the amounts such

Member is deemed to be obligated to restore pussuant o the penultimate sentences of Sections
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62 - Retention of Books and Records.

6.2.1 The Company ghall continuously naintain at its principal place of business

set forth in Section L
(A) A current fist of the full name and last

each Member set forth in alphabetical order together with the contribution

known business o1 residence address of

and the share' in

profits and losses of each Member;
anization of the Company and all certificates of

{B) A copy of the Articles of Org

amendments thereto, together with executed copies of any powers of attorney pussuant to

which any such certificate has been executed;
(C) Copiss of the Company’s Federal, stafe and local income tax of information
returns and reporis, if any, for the six most recent taxable years;

(D) Copies of this Agreement and all arpendments thereto;

ents of the Company for the six most recent

(E) Financial statem

fiscal years; _
@) The Company’s books and records for at least the current and past six fiscal years;
are necessary for the operation of the

(G) Such additional books and records as

Company; and
(1) The designations of successor Managers described in Section 3.1.1{(B).
d by the Company in the regular course of its

6.2.2 Any records maintaine

e in the form of, punch cards, ma

ce, provided that the records so kept can

business may be kept on, or b goetic tape, photographs,

micrographics, or any other information StOTage devi
itten form within a reasonable period of time.

be converted into clearly legible Wil
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63 Member Rights Regarding Books: Records. and Tax Information.

6.3.1 Fach Member has the right upost reasonable request:

(A) To inspect and copy during normal business hours, at the Member’s expense, any
of the Company’s records required to be kept by the Company.

(B) To obtain a copy, at the Member’s expense, of the Company’s Federal, state, and
Jocal income tax or information retums for each year;

6.3.2 The Managess shall send to each Member within ninety (90) days afer
the énd of each taxable year such information as is necessary for each Member to complete
Federal and state income fax or information retums.

6.3.3 The Member and the Member’s representatives shall not divulge to any
other person any, confidential or proprietary data, information or property or any trade secrets
of the Company discovered in any inspection of the Company’s books aind records except as
required by law or by lenders. |

64  Bank Accounts. The Company shall establish and maintain accounts in financial
institutions (including, without linitation, national or state banks, frust companies, or saviﬁgs
and loan institutions) in such amounts as the Managers may deemn necessary from time to
time. The funds of the Company shall be deposited in such accounts and shall not be
commingled with the funds of the Managers or any affiliates thereof.

6.5 Goodwill. Novalue shall be placed for any purpose upon the Company’ s name
or the right to iis use, or UpoR the goodwill of the Cornpany or its business. Upon termination
or dissolution of the Company, neither the Company’s name, nor the right to its use, nor the
goodwill of the Company, shall be considered as an assel of the Company.
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6.6 Election ander_Section 754 of the Code. TIn the event of any {ransaction
described in section 743 (b) of the Code and permitted by the provisions of this Agreement,
the Company shall, upon the timely writlen request of the Person succeeding to 2 Company |
interest in such {ransaction, make the election pro‘},ided for in Gection 754 of the Code.

67 "Tax Matters Parter” .. Tunnel is hereby designated o serve as »Tax Matters
Paﬁner" (as defined in Code Section 6231). The Tax Matters Partner is authorized and
required 10 represent the Company (at the Company’s expense) in conpection with all
examinations of the Company’s affairs by tax anthorities, including administrative and judicial
proceedings.

ARTICLE 7

ASSIGNAB]LITY OR TRANSFER OF COMPANY INTERESTS

11 Sale Transfer o Assignment of Perceptage Intexrests.

7.1.1 (&) The interest of a Member, whether of record or beneficial,
shall not be assigned, conveyed, sold, oF otherwise transferred or disposed of (collectively,
a "Transfer”) without the prior written consent of the Managers, which consent may be
withhejd or delayed in the Managers’ sole discretion; provided, however, that any OwWnet of
a beneficial interest of & member of the Tuannel Group of Newco Group, 1.€. the owner of
Percentage Interests or the owner of an interest in an entity that owns the Percentage Interests
in the Company, M2y transfer such beneficial ownership interest o2 Permissible Transferee
without the consent of the Managets, but with the consent of the Majority Group Manager
of such group; provided, that, as a condition to any such transfer the Permissible Transferee

shall execute an instrument pussuant i0 which such Permissible Transferee agrees 10 be bound

&
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‘by 'énd to comply with the texms of this Agreement that bind, and. obtains the rights and
penefits that inure 10, the transferor Membér as though the Permissible Transferee were such ‘
transferor and, further provided that such Permissible Transferee irrevocably' agree in writing
~ that the Majority Group Manager of such group shall continue to represent the interests of the |
Permissible Transferee in the Company. Asused inthis A greement, Permissible Transferee“
of a Member means: (a) in the case of a2 Member that-is a natural person, put-not an -
" Additional Meml_:e_:r", a mainbef of such person’s jmmediate Family; (b) in the case of a
Member fhat is an entity, but not an u A dditional Member‘", any Affiliate of such entity; {(€)

in the case of any Member, another member of his of its Majority Member Group, and with

respect to Warren Diamond and/or john DelMonaco (d) Mumay Mruvka, .
(anmzzals Fandy Lowsled B ip F=(Cenn RO Js

, Yoo, David Brown, m, Alan Mruvka, Jack
Guttraan and Grace DelMonaco (collectively, the "Additional Members")- Notwithstanding

the foregoing, 2 Permissible Transferee shall not include any Person that is in receiyership,“

bankruptcy, insolvency, dissolution; ligquidation ©OF any- similar proceeding or any Person

whose incompetence has been established pursuant fo a judicial deteymination. " A ffiliate”

of any Person means any Person that directly of spdirectly controls, is controlled by of is

under common control with such Person- For the parposes of this defimtion, “control’” when -

used with respect 0 any Person means the possession, directly or indirectly, of the'power to

' direct or cause the direction of the management and policies of ‘sui:h Person, whether through

the ownership of voting gecurities, by contract or otherwise; and the terms «sonirolling” and

«sopirolled” have meanngs correlative to the foregoing. “Immediate Family” of a Person

means such Person’s Spouse, child (natural or adopted), grandchild, parent, and/or a trust for

n\mmwrnocmmmmvomrw.a 24 @
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thé benefit of any of the foregoing, and/or a parmership or-other entity consisting: of. any of -
the forpgding put if any of the foregoing 15 jess than 21 years of age at the time of such

proposed transfer, then such trapsfer may only be made to 2 trustec of a valid trust for the

penefit of such person which trust shall not terminate prior 10 the beneﬁmary (ox

peneficiaries) shereof atiaining the age of 21- wperson’” means an’ individual, parmership,

corporation, Yimited ha‘oxhty company; trust, unmcorporated association, joint venture or other

entity of whatever nature, The foregoing provisions of this Section <7.1.1 shall notbe deemed

prohﬂnt a Member from pledping its right to receive distributions of Net Cash Flow from

the Company, Pro ovided however that no creditor of any Member shall have any 1ight 10

pecome @ substitute Member of the Company Of exercise any nghts of Members OF Managers

of the Compaiy- Rather, the rights of any such € creditor shall be fimited strictly’ and solely ©

the right 10 receive the pledging Member’s right 10 receive Jistributions of Net Cash Flow as

"and when determined by the Managers-

712 An assignee OF iransferee of any portion of the interest of the

Member shall be entitled 10 receive allocations and distributions attributable 10 the interest

acquired DY reason of such assignment from and after the effective date of the assignment of

such interest 10 such assignee; however, anything herein to the contrary notwithstanding, the

Company and the Managers shall be entitled to treat the assignor of such interest a5 the

Member and absolute owner of the assigned interest in all respects, and shall incur no habxhty

for allocations of net income, net losses, OF gain or loss on sale of Company propertys OF

. -yransmittal of reporis and notices required 10 pe given 10 Members hereunder which are made

in good faith o such assignor until such time a3 the wriiten assignment has been received by

mumwmom.;mzmﬁvmmvmo 25 i
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and Mitchell Rutier and/or Jacob Frydman

\{
<hall be authorized 10 represent

represent Newco's interests in the Company

to
Tunnel Associates, TLC and

times be managers of
Lnstances chall Warren D

any. Under no Cire
Additional Members, OWnR

their respective Permissible Transferees, pther than

shall at all
jamond and John

Tunnel’s interests in the Comp

DeiMonaco and
iess than A5% of Newco.
72 Reserved.

73. Reserved.
74 Admission uf Qubstituted Members: Further Conditions.

74.1 No assignment OF iransfer of all or any part of the interest of 2 Member
under this Agreement shall be binding Upon the C
pnment Of snstrament of transfer, duly executed and

ompany unless and

permitted 10 be made
ate original of such assi

gnor and the transferee,

until 2 duplic
has been delivered to the Company-

titute Membet, 85 provided

acknowledged by the assi
5

742 Asa condition to the adission of any sub:

be admitted shall execuie

and acknowledge such instruments,

Axticle, the person so to

e reasonable satisfactory

¢ desirable 10 effeciuate such admission and
omd by all of the coven

in this
to the Managers, 85 the Managers may deem
to confirm the agreement

ants, terms and

in form and substanc
of the

pecessary ©

s such Member 10 be b

erson to be admitted a
ended.

same may have been am

P
conditions of this Agrecment, a5 the

143 Any pers

on to be admitted as a Member pursuant 10 the provisions of this
,asa condition 10 such admission as @ Member, pay all reasonable EXpenses

preparation, filing and publication of any amendment 10 this Agreement and/or Arficles of
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Organization of the Company which the Managers deems Recessary or desirable in connection
with such admission. |

744 Tn the event of the dissolution, termination, or bankrupicy of 2 Member,
the legal representatiVe of such Member, 6r the successor in interest of such Member, shall
succeed only to the right of such Member to receive allocations and distributions hereunder,
and may be admifted to the Company 25 & Member in the place and stead of the dissolved,
terminated, or bankrupt Menber in accordance with this Article 7 upon the consent of all of
{he Managers, which consent may be withheld or delayed, but shall not be deemed to be a
substitute Member unless so admitted. |

7435 Notwithstanding anything to the contrary contained in this Agreement, 10
sale or exchange of an interest in the Company may be made if the interest sought to be sold
or exchanged, when added to the total of all other inferests sold or exchanged within the
period of twelve (12) consecutive months prior thereto, results in the ‘termination of the
Company under Section 708 of the Code, without the prior wriiten consent of the Managers,

" which consent may be withheld or defayed in the Managers® sole discretion.

746 In the evenl of a permitied transfer of all or part of the interest of a
Member, the Company shall, if requested, file an election in accordance with Section 751 of
thé Code or a similar provision enacted in lien thereof, 10 adjust the basis of the Property of
the Company- The Member requesting said election shall pay all costs and eXpenses incurred

by the Company in connection therewith.

" 7.4.7 The foregoing provisions of this Section 7.4 shall not be deemed 10 limit

{he requirement that ihe consent of the Managers be obtained or that the assignor or transferor

0
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Member comply with the pravisions of Section T.1 hereof before and as a condition 10 any

assignment OF gransfer of a Member’s inferest in the Company-

ARTICLE 8
HISSOLUTION, LIQUIDATION AND TERMINATION
OF THE COMPANY
8.1 I}issoluti(;n. The Company shall be dissolved upon the happening of the first
of the followiag 10 ocour:

(a) Onthe date approved by all of the Members;

(b).Upon the withdrawal, retirement, pankruptcy, liquidation Of dissolution of a Member, the
Company ghall be dissoive& unless all the remaining Members agree within 180 days of such
event fo continue the Company. In such event, the Company shall continue its business
pursuant to the terms and provisions of this Agreement; _

(c)y Upon {he sale or other divestiture of all of substantially all of the Property of the
Coinpany; provided, however, that (i}'"i"f‘ the Company receives a purchase money mortgage
in connection with such sale, the Company shall continue yuntil such mortgage js” paid in full
or otherwise disposed of; and (if) the Company sh?l} continue if the property of the Company

is exchanged under Section 1031 of the Code; or

{d) Upon entry of a decree of judicial dissolution of the Company-

3.2 1iguidation.

8.2.1 Upon the dissolutiont of the Company as provided in Section 8.1, the

Company shall be liguidated as set forth below- Each of the Members shall be furnished with

©
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a statement, reviewed by the Coméany’s independent accountants, which shall set forﬁl the
assets and liabilities of the Company 45 of the date of the Company’s dissolution. The
Managers OF, if there is no Managers, 8 liquidating agent gelected by a majority i-n interest
of the Members, shall as promptly 8s practicablc liquidate the assets of the Company, close
out all positions, P2y or discharge all debts, liabilities and obligations of the Company; and
refain soch 1eserves as are deemed necessary for any nnforeseen and contingent {jabilities in
accordance with Section 8.2.3. The Managess OF such liguidafing apent, as the case may be,

shall then allocate and distribute the remaining proceeds in cash as follows:

(a) To the payment of the costs and expenses of the dissolution and liquidations;
. {b) To the payment of the debts (including any due the Members) and labilities of the
Company in the order of priority, if any, 85 provided by law; and
(cy To each Member; pursuant 10 and in accordance with Sections 42 and 4.3
§.2.2 Upon dissolution and liquidation, each Member shall ook solely 10 the
assets of the Company for the return of his capital contribution, and shall be entitled only 10
a- cash distribution from the Company in return thercof, unless otherwise allowed by the
Managers Of liquidating agent accordance with Section 8.3. 1f the Company property
cernaining after the payme;nt or discharge of the debts and liabilities of the Company is
insufficient 10 return the contribution of each Merber, such Member shall have no 1ECOUTSE
against the Managers o any other Member-
8.23 Notwithstanding anything t0 {he contrary. the Managers may retain such
amounts as it deems reasonably necessary as @ reserve for any contingent Habilities Of

obligations of the Company, which amount <hall be paid over toan attomey or @ bank or trust

w
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company as escrow.agent 1o be'held by it for the discharge of Hiabilities of the Company and
the distribution of the balance, if a0y, among the Members in the same manner and proportion
as herein above provided for in this Section.
83 Pistribution_in Kind or Sale.
3.1 In the event {hat any asset of the Company is not sold within eighteen
(18) months of the occurrence of the event cffecting the dissolution, the Managers (if then
existing) or liquidating agent shall promptly thereafter offer 10 ihe Members in gaiisfaction

of such Mcmbcrs‘ nghts 10 their liquidating distribution the option either 10 (1) acquire

ownership of any asset then held by the Compaﬁy by means of a distribution in kind; or (2)
gell any asset then held by the Company 10 the Managers or any designee thereof (ihe
«Buyer”) for an amount equal {0 the appraised fair market value of such asset, such price to
be payable 10 the Membcrs pursuant to. 3 promissory note delivered by the Buyer to the
Members 01 the terms forth below; (3) allow the Managers, as liquidating trustee, OF
liquidating agent 10 continue 10 wind up the affairs of the Company in accordance with the
terms of this Agréement; or (4) any combination of the foregoing. The promissory note
seferred to in clause{2) above shall be nonnegotiable aud shall bear interest on iis outstanding
principal balance equal 10 the “applicable Federal rate” set forth In Seot_ién 1274(d) of the
Code and shall be without recourse 10 ihe Buyer and it principals, employees and agents, but
shall be secured by @ pledge of the asset acquired by Buyer for which the note was delivered.
The note shall have 2 maturity of five (5) years and no payments of principal shall be due

aptil  matority unless the asset securing said note is sold, in which case all principal and
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themselves as a limited liability company following dissolution of thie Company either under
provisions identical to those set forth herein or any others which they may deem appropriate.

86 Cancellation of the Ariicles of Organization. Upon the completion of the

distribution of Company assets as provided in this Article 8 and the termination of the
Company, the Managers or liquidating agent shall cause the Articles of Organization of the
Company to be canceled.
ARTICLE 9
FURTHER DOCUMENTS
91  Execution by Members, At any time, upon the request of the Managers, each
Member shall éxecute, acknowledge and swear to any certificate required by the Law, any
amendment to or cancellation thereof required by law, and any certificate or affidavit of
fictitious firm name, trade name or the like (and any amendments or cancellations thereof)
required by law to carry out the purposes of, and which are consistent with, the purposes of
this Agreement; and the Managers shall cause to he filed of record all such certificates and
instruments as shall be reqni;'cd so to be filed.
ARTICLE 10
MISCELLANEOUS
10.1 Amendmeﬁts. This Agreement may be amended, and any waiver, change,
modification, consent or discharge shall be effective, only by the written agreement of the -

Managers and all of the Members,
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102 Choice of Law. This Agreement shall be governed any construed in accordance

with the laws of the State of New York, applicable to agreements made and to be performed
entirely within such State, without regard to principles of conflict of laws.

103 Choice of Forum. The parties agree that none shall commence any litigation

against the other arising out of this Agreement or the termination thereof except in a court
located in the State of New York. Bach party consents to jurisdiction over it by and exclusive

venue in such a court.

10.4 Notices. Any notice or other communication required or which may be given

pursuant to this Agreement shall be in writing and sha!l be delivered personaily, telegraphed,
telexed or sent by facsimile with a copy sent conternporaneously by mail, or sent by certified,
registered, or express mail, postage prepaid, to the relevant address set forth for in the
heading to this Agreement. Any such notice or communication shall be deemed given when
so delivered personally, telegraphed, telexed or faxed, or if mailed, on the earlier of-the date
of receipt or two days afier the date of mailing.

10.5 Entire Agecment: This Agreement contains the entire understanding of the
parties and supersedes and merges all prior and contemporaneous agreements and discussions
between the parties. Any and all representations or agreements by any agent or representativé
of eithef party not contained in this Agreement shall be null, void and of no effect. This

* Agreement may not be changed in any way, except as provided in Section 10.1 of this
Agreement.
10.6  Severability. If for any reason any provision of this Agreement, including but

not limited to, any provision relating to termination of this Agreement, shall be deemed by

7
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a court of competent jurisdiction 1o be legally invalid ot unenforceable in any jurisdiction t0
whicﬁ it applies, the validity of the remainder of the Agreement shall notbe affected and such
provision shall be deemed modified to the minimum extent necessary tolmake such provision
consistent with applicable Jaw, and, in s modificd form, such provision shall then be
enforceable and enforced.

107 Binding Agreement. This A greement shall be binding upon the parties and shall
inure to the benefit of the undersigned parties and, except to the extent provided 10 their
respective heirs, €xeCUtors, personal representatives, SUCCESSOLS and lawﬁl}_pennitted assigns.
Any reference in this instrument to any party or Member is made, such reference shall be
deemed to incude 8 reference to the successors and assigns of such party or Member.

10.8 W Fach of the pasties to this Agreement
rrevocably waives and forfeits during the term of the Company any and all right that it may

have to institute or maintdin any action for partition with respect to any property of the
Company.

10.9 Terminology. All persopal pronouns used in this Agreement, whether used in
the masculine, feminine o peuter gender, shall inclade all other genders, and the singular
shall inchude the plural, and vice versa, as the context may require.

10.10 Captions. The captions of this Agreement arc for convenience and
reference only and in no way define, Jsmit or describe the scope or intent of this Agreement
nor affect it in apyway-

10.11 Counterparts. This Agreement maybe executed through the use of separate

signature pages Of in any number of counterparts, and each of such signature pages or

v

FAUSERSWPDOCSICSITENTHUOINTVEN.S . 35




Ca :14-cv-
se 1:14-cv-08741-GHW  Document 1-12  Filed 11/03/14 Page 2 of 10

- counterparts shall, for all purposes, constitute one agreement binding on all the parties,
notwithstanding that all parties are not signatories fo the same counterpart.

10.12 Asbitration, The parties will submit any dispute under this Agreement o an

arbitrator to be settled by ‘arbit*ation in accordance with the Commercial Arbitration Rules
or the American Arbitration Association, and judgment upon the award rendered by the
arbitrator may be entered in any court having jurisdiction thereof. The arbitration shall be
conducted in New York County, and shall be conducted by a single arbitrator chosen by the
America Arbitration Assotiation. All costs and expenses of the arbitration, including actual
attorneys’ fees, will be allocated among the parties according to the arbitrator’_s discretion.
The arbitrator’s award resulting ﬁﬁm such arbitration may be confirmed and entered as a final
jndgment in any court of competent jurisdiction and enforced accordingly. Further, the
parties hereto expressly agree that proceeding to arbitration and obiaining an award thereunder
will be a condition precedent to bringing or mainiaining any action in any court with respect
to any dispute arising under this Agreement, except for fhe institation of a civil action to
maintain the status quo during the pendency of any arbitration proceeding and except for an
action to enforce the right to payment of a sum certain. |

10.13 No Third Party Beneficiary. No person or entity not a party to this

Agreement shall have any rights hereunder including, without limitation, any rights under

Article IL
herevnder.

10.14 No Representations or Warranties. Tt is understood and agreed that all
understandings and agreements heretofore had between the pa.u'ties hereto concerning the

0o
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Company, its operations, its assels OF otherwise, whether oral or written, are merged into this
Agreement, which alone fully and completely expresses their agreement, and that the same
is entered into after full investigation, neither party relying upon any statement or
representation not embodied in this Agreement made by the other. The Members expressly
acknowledpe, warrant and represent that each has examined the Property and the buildinpgs
and improvements thercon on or about the date of this Agreement and gach is fully familiar
with the physical condition thereof and that it has been given full opportunity to conduct and
that it has conducted such investigations of the affairs of the Company and the Property as
each Member has considered appropriate including, without limitation, an examination of the
leases. Each Member expressly acknowledges, warrants and represents to the other that no
person has made any oral or written representations, warranties, promises or guarantees
whatsoever to such Member, whether express of implied, and, in particular, but without
Jimitation, no such representations, warranties, promises or guarantees have been made with
respect to the physical condition, rerts, leases, expenses, operation or any other matter or
thing affecting or related 1o the Properiy, except as herein specifically set forth. Specifically,
each Member acknowledges ¢hat the other Member makes no warranty or representation,
express or implied, or arising by operation of law, with respect to, any warranty of condition,
habitability, merchantability, or fitness for a particular purpose of the Property or any portion
thereof, or with respect to the economical, functional, environmental or physical condition of
the Property. FEach Member hereby specifically disclaims any warranty, guaranty Of
representation, oral or written, past, present or future, of, as to or concerning; {i) the nature

and condition of, as applicable, the Property or any part thereof, including, but not limited

@
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to, the suitability thereof, for any and all activities and uses which the Company may elect
to conduct thereon, or any improvements the Company may elect fo construct thereon, or any
ncome to be derived therefrom or expenses o be incurred with respect thereto, or any
obligations or any other matier or thing relating 1o the same; (it) the absence or presence of
ashestos or any environmentally toxic or hazardous substances on, in, above or under the
Property or the building(s) and improvements located thereon, or on, in, above or under any
property -adjacent to or abutting the Property, including, without limitation, environmental
pollution or contamination of the dir, “water, ground water or soi1;~ (iii) the manner of
construction or condition or state of repair or lack of repair of any improvements constituting
part of or located within the Property; (iv) the condition of any personal property; (v) the
nature or extent of any easement, restrictive covenant, right-of-way, Iicelase or reservation on
any portion of the Property; (vi) the compliance of the Property or the dperation of the
Property, or portions thereof, with any laws, rules, ordinances, or regulations of any
governmental or othez;‘ body inctuding, without limitation, those relafing to access for the
handicapped and environmental or zoning ma‘tters; or (vii) the compliance of the Property
with any state, city or local law, mule or regulation or governmental order of any
governmental authority.
ARTICLE 11
CERTAIN PERSONAL OBI_.IGA’I’IONS

11.1 Personal Guaranty. Tunnel, on behalf of Rutter and Frydman, and Newco, on

behalf of Diamond and DelMonaco, agree that each of R@ﬂer, Frydman, Diamond and Del

Monaco {cach, a "Guarantor") shall execute and deliver, in their personal capacities, 10 any

b
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this Agreement to the contrary, if and to the extent that a Member is not compensated by the
other Members with respect to a Clajm for which such Member paid more than its Percentage
Interest of such Claim, the rights and obligations of the such Members pursuant to this

Section 11.2 shall include the right o puisue remedies against the Guarantors.
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IN WITNESS WHEREOF, the parties hereto intending to be legally bound,

have executed this Agreement as of the day and year first above written.

TUNNEL AS/S(VfF\I; L
By: J l
COREM CAPITAL PARTNERS, LLC

—

By:

, Manager

a1
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. BY HIS SIGNATURE BELOW, THE UNDERSIGNED GUARANTOR
. AGREES TO GUARANTY - THE OBLIGATIONS OF TUNNEL

. AND (iD) WITH RESPECT TO THE MANDATORY CONTRIBU’I‘ION,
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ON 112 -OF THE

ASSOCIATES, .
AGREE S PROPORTIONATE
TERES RESPECT TO

{ 7O THE EXTENT OF HIS
PROPORTIONA OoF THE MANDATORY

TURE BELOW THE UNDERSIGNED GUARANTOR
THE OBLIGATIONS, OF TUNNEL

BY HIS QIGNATURE BELOW, THE UNDERSIGNED GUARANTOR
AGREES TO GUARANTY THE OBLIGATIONS OF NEWCO, LLC ®
PURSUANT TO gECTION 11.2 OF THE AGREEN SOLELY TO
THE EXTENT OF His PR(}PORTIONATE INTEREST OF ANY CLAIM

SOLELY TO THE EXTENT OF HIS PROPORTIONATE [NTEBEST OF

THE MANDATWTION:

BY HIS SIGN ELOW, THE UNDERSIGNED GUARANTOR AGREES TO

ATURE B
GUARANTY THE OBLIGATIONS OF NEWCO, 1LLC @) PURSUANT TO GECTION 11.2
' XTENT OF HIS PROPORTIONATE

[NTEREST OF ANY CLATM AND (i) WITH RESPECT TO THE MANDATORY

CONTRIBUTION, SOLELY TO THE EXTENT OF His PROPORTIONATE INTEREST

John DelMonaco .

F:\USERS\WPW}CS\csu'EHTHUOJMVBJ.é 42



Case 1:14-cv-08741-GHW  Document 1-12- Filed 11/03/14 Page 9 of 10

PENDING DELIVERY OF A COUNTERPART OF THE GUARANTEE
9IGNED BY JOHN DELMONACO, WARREN DIAMOND HAS
GUARANTEED BOTH HIS AND JOHN DELMONACO®S
OBLIGATIONS.

YPON DELIVERY OF EXECUTED GUARANTER BY JOHN
DELMONACO, PAGE WITH WARREN DIAMOND’S ADDITIONAL
GUARANTEE WILL BE RETURNED TO TRWIN SIEGEL, ESQ.
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ASSOCIALIED, e ® .
AGREEME TSOLELY TO THEE OF H13 PROPORTTONATE
ST OF ATM AND (i) WiTH RESPECT 0 THE
NDATORY CONWBUTI@N, SQI;ELY T0 THE OF HIS
PROPORTIONATE NTEREST O HE MANDATORY
CONTRIBUTIO_N:.

Mitchell B. Rutler

E T OF HIS
MANDATORY

OF HiS

YNTEREST OF ANY CLAIM i 1TH RESPECT TO TORY
CONTRIBU’I’ION; SOLELY 10 THE EXTENT OF HI8 ?ROPORTIONATE MTEREST
OF THE MANDATORY CON UTION -

John PeiMonacd
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EXHIBIT "A"
THE PROPERTY
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ALL that ceriain plot, piece or parcel of Jand, 1ogether with the building and other imiprovements
Jocated thereon and al} fixtures and equipment used in connection therewith, sitate, lying and
being in the Borough of Manhatian, City and State of New York, bounded and described as

follows:

PARCEL A (503-19 10% Avenue; Block 710, Lot 29)

BEGINNING at the.corner formed by the intersection of the southerly side of West Thirty~Nimh
Street with the westerty side of Tenth Avenue, .

RUNNING THENCE southesly along the said weslleﬂy side of Tenth Avenue, oné hundred ninety-
seven feet, six inches 10 the corner formed by the intersection of the said westerly side of Tenth
Avenue with the Northerly side of West Thirty-Eighth Street;

‘ THENCE westerly along the northerly side of West Thirty-Eighth Street, one hundred feet;

THENCE nonherly and paralle] with ihe said westerly side of Tenth Avenue, forty-six feet;
THENCE westerly parallel with said southexly side of Thirty-Ninth Street, fifty feet;

THENCE northerly again paralle] with said westerly side of Tenth Avenue, fifty-iwo feet, nine
inches 1o the center line of the block;

THENCE westerly along the center Jine of the block fifty feet1oa point Idistam 1wo hundred feet,
westerly from the westerly side of Tenth Avenue;

TRENCE northerly paraile] with Tenth Avenue and pant of the distance through 2 party wall, o
ninety-eight feet, nine inches 10 the southerly side of West Thirty-Ninth Street;
TRENCE easterly along said southerly side of West Thirty-Ninth Street, iwo hundred feet to the
point or place of BEGINNING. '




o~
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PARCEL }W3.'enc'o 12

- BEGINNING at a point on the southerly side of West 39m Sireet, distant 200 feet nonhwaslerly

ﬁrom the southwesterly corner of said street and Tenth Avenue;

RUNNING THENCE southwesterly parallel with said Tenth Avenue and part of the distance

through a party wall, 98 feet 9 inches to the center Jine of said block;

THENCE nonhwesteriy parallel with said 39“’ Street, 25 feet;

THENCE northeastesly again paralle]l with Temh Avenue and part of the distance through a party
wall, 98 feet 9 inches 10 the somher]y side of sa:d 39"’ Street;

THENCE southeasierly along 1he southerly side of said 39" Street, 25 feet to the point or place of
BEGINNING.
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PARCEL C (505-507 West 38" Street; Block 710 Lot 27)

BEGINNING 2t 2 point on the northerly side of 38" Street distant ene hundred feet westerly
from the comer formed by the intersection of the northesly side of 38" Sueet afnd the
-westerly side of 10™ Avenuk; thence northerly parallel with 10th Avenue. forty-six feet;
shence westerly parallel with 38" street, fifty feet; thence southesly parallel with 16™ Avenue,
forty-six feet to the northesly side of 38" Sueet: thence easterly along the northerly side of
38" Streen, fifiy feet 1o the point or place of begiming.
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ANNEXB
LIMITED LIABILITY COMPANY AGREEMENT OF COMPANY
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LIMITED LIABILITY COMPANY AGREEMENT
OF

500 LINCOLN OWNER LLC

This Limited Liability Company Agreement (together with the schedules attached hereto,
this “Ageement“) of 500 LINCOLN OWNER LLC (the nCompany"), 18 entered into by 500
LINCOLN, LLC, a New york limited liability company, &5 the sole equily member (the
sMember™), and EPHRAIM ST ERN, as the Independent Manager (a8 defined on Schedule A
hereto). Capitalized terms used and not otherwise defined herein have the meanings set forth on

Schedule A hereto.

The Member, bY execution of fhis Agreement, hereby forms the Company as & limited
ligbility company pursuant 10 and in accordance with the Delawar® Ljmited Liability Company
Act (6 Del. C. §18-101 et seq.); a8 amended from time to time (the nAct"), and this Agreement,

and the Member and Bphraim Stern hereby agree as follows:

Section 1. Name.

The name of the limited liability company formed hereby is 500 LINCOLN QWNER
1.LC.

Qection 2 Principal Business Office.

Ltd., 635 Madison AvVenue, New York, New York 10022 or such other location as may hereafter
be determined bY the Member.

The principal business office of the Companty ghall be located c/o EsseX Capital Partners,

Section 3. Regi gtered Office.

The address of the registered office of the Company in the State of Delaware is ¢/0
VCorip Qervices, LLC, 1811 Sitverside Road in the City of Wilmington, Delaware 19810.
Qection 4. Regi stered Agent.

The name and address of the registered agent of the Company for service of process on
{he Cormpany in the State of Delaware are VCoIp Services, LLC, 1811 Silverside Road in the

City of Wilrington, Delaware 198 10.

Section 3. Members.

AY

(a) The mailing address of the Member is set forth oD Qchedule B attached hereto.
The Member was admitted to the Company as & member of the Company upon its execution of 3
counterpart signature page o this Agreement.

by Subject to Qection 9(d). the Member may act by written consent.

- nﬁunnn1 NY:10616023.4
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cy . Upon the occurrence of any event that causes the Member to cease to be a
member of the Company (other than upon continuation of the Company without dissolution upon
(i) an assignment DY the Member of all of its Jimited liability company interest in the Company
and the admission of the transfere® pursuant {0 Sections 21 and 93, or (ii) the resignation of the
Member and the admission of an additional member of the Company pursuant t0 Qections 22 and
23), each Person acting as an Independent Manager pursuant to Section 10 ghall, without any
action of any Person and gimultaneously with the Member ceasing to be @ member of the
Comparty, automatically be admitted to the Company as @ Special Member and ghall continue
the Company without dissolution. No Speoial Member may resign from the Company or transfer
its rights as Special Member unless (i) a successor Special Member has been admitted to the
Company as Special Member by executing 2 counterpart to this Agreement, and (i) such
successor has also accepted its appointment a8 Independent Manager pursuant to Section 10;
provided, however, the Special Members shall antomatically ¢ease to be memb
Company Gpon the admission 10 the Company of a substitute Member. Each Special Member
shall be a member of the Company that has no interest in the profits, 10588 and capital of the
Company and has no right to receive any distributions of Company assets, Pursuant to Section
18-301 of the Act, 2 Special Mexmber shall not be required 10 make any capital contributions t0
the Company and shall not receive a Jimited lability company interest in the Company. A
Special Member, in its capacity as Speeial Member, may not bind the Company. Except as
required by &y mandatory provision of the Act, cach Special Member, in its capacity a8 Special
Member, shall have no right 0 yote on, approve oF ofherwise consent to any action by, Of matter

relating to, the Company, including, without limitation, the mMerget, consolidation or conversion

of the Company- In order to implement the admission 10 the Compatty of each Special Member,
each Person acting as an Independent Manager pursuant 10 Section 10 chall execuie @ counterpart
to this Agreement. Prior to its admission to the Company 48 Special Member, each Persont acting

as an Tndependent Manager pursuant to Qection 10 shall not be 2 member of the Company.

Section 6. Certificates.

Effie Stern, i8 hereby designated as an ngythorized person” within the meaning of the Act,
and has executed, delivered and filed the Certificate of Formation of the Company with the
gecretary of State of the State of Delaware. Mini Sanik, is hereby designated as an wauthorized
person“ within the meaning of the Act, and has executed, delivered and filed the Application for
Authority of the Company with the Secretary of Qtate of the State of New York. Upon the filing
of the Certificate of Formation of the Company with the Secretary of State of the State of
Delaware and the filing of Application for Authority with the Secrefary of State of the State of
New York, each of theit powers as an nauthorized person’ ceased, and the Member therevpon
became the designated nauthorized person’” and shall continue a3 the designated mauthorized

person” within the meaning of the Act. The Member or 80 Officer shall execute, deliver and file

any other certificates (and any amendments and/ot restatements' thereof) necessary for the
Company {0 qualify to do business in New York and in any other jurisdiction in which the
Company may wisgh to conduct business.

The existence of the Company a5 a separate Jegal entity ghall continue until cancellation
of the Certificate of Formation as provided in the Act. : '

L mnned 0.0000001 NY:10616023.4
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Qection 7. Purpose.

(a) The purpose t0 be conducted of promoted by the Company 18 solely to engage in
the following activities:

() the ownership, management and development of the real property located
at 503-519 Tenth Avenué and 505-507 West 3&th gtreet, City of New
York, County of New York, New York (collectively, the “ roperty”)s
including without limitation, the {easing of the property t0 DHL Express

(USA), Inc., including its permitted SUCCessors and assigns (the "Tenant ),

or any other tenant pemlitted ynder the Operative Agreementsy and the
financing of the Property through the issuance of the Note and any other

fnancing after fhe repayment 1 full of the Note; and

Gy to engage in any jawful act of activity and to exercise any powers
permitted to limited Liability companies organized under the 1aWs of the
State of Delaware that are related OF incidental fo and TECessarys

convenient OF advisable for the accomplishment of the abovc—mentimed
purposes.

W) The Companty is hereby authorized 10 execute, deliver and perform, and the
Member or any Officer on behalf of the Company 18 hereby authorized 0 execute and deliver,
the Operative Agreements (which are substantially in the same form authorized 10 pe exccuted

is Agreement) and all documents, agreements, certificates, OF financing staternents
contemplated thereby oT related theretos all without any further act, vote of approval of any other

Person notwithstanding any other provision of this Agreement, the Actor 2
regulation. The foregoing guthorization shall not be deemed 2 restriction on the powers of the

Member or any Officer to enter into other agreements o1 pehalf of the Company.

Qection 8. Powels.

Subject t0 ection 9(d), the Company, and the Member and the Officers 0B behalf of the
Company, (iy shall have and oxercise all powers necessarys convenient OF incidental to
accomplish its purposes as get forth in Section 7 and (if) shall have and exercise all of the powers
and Tights conferred upon {imited lability companies formed pursuant to the Act.

Section 9 Management.

(2) Subject to Section %(d). the business and affairs of the Company shall be managed
by or under the direction of the Member. Subject 10 Section 10, the Member may determine at
any time in its sole and absolute discretion the number of Independent Managers. The initial
pumber of Independent Managers ghall be one. The initial Independent Manager desi gnated DY

the Member i8 Ephraim Stern.

(p)  Dowers Subject 10 Section 9(d), the Member ghall have the poweT to do any and
all acts necessary, convenient OF incidental to OT for the furtherance of the purposes described

: “'_“‘_“_““mnm NY:10616023.4
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herein, including all powers, statutory or otherwise, Subject to Sections 7 and 9. the Member has
the authority to bind the Company.

(¢)  Member as Agent. To the extent of its powers set forth in this Agrecment and
subject to Section 9(d), the Member is an agent of the Company for the purpose of the
Company's business, and the actions of the Member taken in accordance with such powers set

forth in this Agreement shall bind the Company.

(d)  Limitations on the Company's Activities.

(1) This Section 9(d) is being adopted in order to comply with certain
provisions required in order to qualify the Company as a "special purpose”
entify.

(i)  The Member shall not, so long as any Obligation is outstanding, amend,
alter, change or repeal the definition of "Independent Manager" or
Sections 5(c), 7, 8, 9, 10, 16, 20, 21, 22, 23, 24, 25, 26 or 31 or Schedule

3 oL

A of this Agreement without the unanimous written consent of the

Independent Manager(s). Subject to this Section 9(d), the Member
reserves the right to amend, alter, change or repeal any provisions

contained in this Agreement in accordance with Section 31.

(i)  Notwithstanding any other provision of this Agreement and any provision
of law that otherwise so empowers the Company, the Member or any
Officer or any other Person, so long as any Obligation is outstanding,
neither the Member nor any Officer nor any other Person shall be
authorized or empowered, nor shall they permit the Company, without the
prior unanimous written consent of the Member and the Independent
Manager(s), to take any Material Action, provided, however, that, so long
as any Obligation is outstanding, the Member may not authorize the taking
of any Material Action, unless there is at least one Independent Manager

then serving in such capacity.

(iv)  The Member shall cause the Company to do or cause to be done all things
necessary to preserve and keep in full force and effect its existence, rights
(charter and statutory) and franchises. The Member also shall cause the

Company to:

(A)  maintain books, records, bank accounts, accounting records and
other enfity documents separate from those of its partners,
members, shareholders, trustees, beneficiaries, principals,
Affiliates, and any other Person;

(B)  at all times hold itself out to the public as a legal entity separate
from the Member and any other Person;

0091945-0000001 NY:10616023.4
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file its own tax refurns, if any, as may be required under applicable
law, to the extent (1) not part of a consolidated group filing a
consolidated retum or retums of (2) not treated as a division for tax
purposes of another taxpayer, and pay any taxes so required to be
paid under applicable law;

except as contemplated by the Operative Docurnents,‘ not
commingle its assets with assets of any other Persorn;

conduct its business in its own name and strictly comply with all
organizational formalities to maintain its separate existence;

maintain separate financial staternents;

pay its own tiabilities only out of its own funds except to the extent

get forth in the Indemnity and Guaranty Agreement and the
Hazardous Material Indemnity Agreement; provided, however, the
foregoing shall not require the Member fo make any additional

capital confributions to the Company,

maintain an arm's length relationship with its Affiliates and the
Member;

not hold out its credit or assets as being available to satisfy the
obligations of others;

allocate fairly and reasonably any overhead for shared office
space;

use separate stationery, invoices and checks;

except as contemplated by the Operative Agreements, not pledge
14 assets for the benefit of any other Person;

correct any kmown misunderstanding regarding its separate
identity; and

maintain adequate capital in light of its contemplated business
PUrpose, transactions and liabilities, provided, however, the
foregoing shall not require the Member to make any additional

capital contributions to the Company.

Failure of the Company, Or the Member on behalf of the Company, o
comply with any of the foregoing covenants or any other covenants contained in
this Agreement shall not affect the status of the Company as & separate legal
entity or the limited liability of the Member.

0091949-0000001 NY:10616023.4




Case 1:14-cv-08741-GHW  Document 1-14  Filed 11/03/14 Page 2 of 10

(v)  So long as any Obligation is outstanding, the Member shall niot cause or
permit the Company to:

(A)  except as contemplated by the Operative Agreements, guarantee
any obligation of any Person, including any Affiliate;

(B)  engage, directly or indirectly, in any business other than the actions
required or permitted to be performed under Section 7. the

Operative Agreements or this Section 9(d):

(C)  incur, create or assume any indebtedness other than as expressly
permitted under the Operative Agreements;

(D)  make or permit to remain outstanding any loan or advance to, or
own or acquire any stock or securities of, any Person, except that
the Company may invest in those investments permitted under the
Operative Agreements and may make any advance required or
expressly permitted to be made pursuant to any provisions of the
Operative Agreements and permit the same to remain outstanding
in accordance with such provisions;

(E)  to the fullest extent permitted by law, engage in any dissolution,
liquidation, consolidation, merger, asset sale or transfer of
ownership interests other than such activities as are expressly
permitted pursuant to any provision of the Operative Agreements
and subject to obtaining any approvals required under this

Agreement;

(F)  except as contemplated or permitted by the Operative Agreements,
form, acquire or hold any subsidiaty (whether corporate,
partnership, limited liability company or other);

(G)  have any employees;

(H)  conduct the business of or act on behalf of any other Person
(except as required by the Operative Agreements); or

I represent that any other Person owns an interest in the property of
the Company.

Section 10.  Independent Manager.

(8  Aslong as any Obligation is outstanding, the Member shall cause the Company at
all times to have at least one Independent Manager who will be appointed by the Member. To
the fullest extent permitted by law, including Section 18-1101(c) of the Act, and notwithstanding
any duty otherwise existing at law or in equity, the Independent Manager(s) shall consider only

0091949-0000001 NY:10616023.4
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the interests of the Company, including its creditors, in acting of otherwise voting on the matters
referred to in Section 9(d)(ii) and o(d)(ii), Bxcept for duties to the Company as set forth in the
smmediately preceding sentence (including duties to the Member and the Company’s creditors
solely to the extent of their respective economic interests in the Company but excluding (i) all
other interests of the Member, (if) the interests of other Affiliates of the Company, and (iii) the
interests of any group of Affiliates of which the Company is a part), the Independent Manager(s)
shall not have any fiduciary duties o the Member or a0y other Person bound by this Agreement;
provided, howevet, the foregoing shall not oliminate the implied contractual covenant of good
Faifh and fair dealing. To the fullest extent permitted by Jaw, including Section 18-1 101{¢) of the
Act, an Independent Manager shall not be liable to the Company, the Member or any other
Person bound by this Agreement for breach of contract of breach of duties {including fiduciary
duties), untess the Independent Manager acted in bad faith or engaged in willful misconduct. No
resignation Of removal of an Independent Manager, and no appointment of a successor
Independent Manager, shall be effective until such successor shall have accepted his or her
appointment as a0l Tndependent Managet by executing 2 counterpart to this Agreement. In the
event of a vacancy in the position of independent Managet, the Member shall, as 5001 as
practicable, appoint a sucCesSoT Independent Manager. Notwithstanding anything to the contrary
contained in this Agreement, 10 Independent Manager shall be removed Or replaced uniess the
' Company provides the Lender with no less than two (2) pusiness days' prior written notice of (&)
any proposed removal of such Independent Manager, and (b) the identity of the proposed
replacement Independent Manager, together with a certification that such teplacement satisfies
the requirements for a Independent Manager set forth in this Agreement. All right, power and
authority of the Independent Manager(s) shall be limited to the extent necessary 0 exercise those
rights and perform those duties specifically set forth in this Agreement. Except as provided in
the second sentence of this Section 10, in e;cercising their rights and performing their duties
under this Agreement, any Independent Manager shall have & fiduciary duty of loyalty and care
similar to that of 2 director of a business corporation organized under the General Corporation
Law of the State of Delaware. No Independent Manager shall at any time 5€rve a8 trustee in
bankruptey for any Affiliate of the Company. An Independent Manager i hereby designated as
2 "manager” within the meaning of Section 18-101(10) of the Act.

()  The Independent Manager shall be given and entitled to Teceive all notices as and
when given or 10 be given under this Agreement t0 any Manager Of Member, and the
Independent Manager shall be entitled to participate in all meetings or votes of the Meinbers of
Managers to the extent that the Independent Manager’s vote would be required by Section 9(d)
and shall be notified of all action on the part of the Managers and Members as to which the
Independent Managet's voies are required in connection with such action.

Qection 11. Officers.

The Member may, from time to time as it deems advisable, appoint officers of the
Company (the "Officers”) and assign in writing titles (including, without limitation, President,
Vice President, Secretary, and Treasurer) to any guch person. Unless the Member decides
otherwise, if the title is one commonly used for officers of a business corporation formed under
the Delaware General Corporation Law, the assignment of such title shall constitute the
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delegation to such person of the authorities and duties that are normally associated with that
office. Any delegation pursuant to this Section 11 may be revoked at any time by the Member.
The initial Officers are listed on Schedule C attached hereto. The Member may revise Schedule

C in its sole discretion at any time.

Section 12. Limited Liability.

Except as otherwise expressly provided by the Act, the debts, obligations and Jiabilities

of the Company, whether arising in contract, tort ot otherwise, shall be the debts, obligations and
liabilities solely of the Company, and neitber the Member not the Special Members nor aiy
Independent Manager shall be obligated personally for any such debt, obligation or Hability of
the Company solely by reason of being a Member, Special Member or Independent Manager of

the Company.

Section 13. Capital Contributions.

The Member has contributed 0 the Company property of an agreed value as listed on
Schedule B attached hereto. Tn accordance with Section 3(¢), the Special Members shall not be
required to make any capital contributions t the Cornpany. -

Section 14. Additional Contributions.

The Member is not required to make any additional capital contribution to the Company.
However, the Member may make additional capital contributions to the Company at any time
upon the written consent of such Member. To the extent that the Member makes an additional
capital contribution to the Company, the Member shall revise Schedule B of this Agreement.
The provisions of this Agreement, including this Section 14, are intended to benefit the Member
and the Special Members and, to the fullest extent permitted by law, shall not be construed as
conferring any benefit upon any creditor of the Company’ {other than a Covered Person) (and no
such creditor of the Company shall be a third-party - beneficiary of this Agreement) and the
Member and the Special Members shall not have any duty or obligation fo any creditor of the

Company to make any contribution to the Company 0T to issue any call for capital pursuant to
this Agreement.

Section 15.  Allocation of Profits and Losses.

The Company's profits and losses shall be allocated to the Member.

Section 16. Distributions.

Distributions shall be made to the Member at the times and in the agpregate amounts
determined by the Member, which shall initially be on 2 monthly basis. Notwithstanding any
provision to the contrary contained in this Agreement, the Company shall not be required to
make a distribution to the Member on account of its interest in the Company if such distribution
would violate the Act or any other applicable law or any Operative Agreement.

0091949-0000001 NY:1061 6023.4
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Section 17.  Books and Records.

The Member shall keep or cause {0 be kept complete and accurate books of account and
records with respect to the Company's business. The Member and its duly authorized
representatives shall have the tight to examine the Company books, records and documents
dJuring normal business hours. The Company's books of account shall be kept using the method
of accounting determined by the Member. The Company's independent auditor, if any, shall be
an independent public accounting firm selected by the Member.

Section 18.  Intentionally Omitted.

Qection 19, Other Business.

Notwithstanding any duty otherwise existing at law or in equity, the Member, the Special
Members and any Independent Mapager and any Affiliate of the Member or the Special
Members or the Independent Manager(s) may engage in or possess an interest in other business
ventures (unconnected with the Company) of every kind and description, independently or with
others. The Company shall not have any rights in or to such independent ventures of the income

or profits therefrom by virtue of this Agreement.

Section 20.  Exculpation and Indemnification.

(@ To the fullest extent permitted by applicable law, neither the Member nor the
Special Members nor any Independent Manager nor any Officer nor any officer, director,
employee, agent o Affiliate of the foregoing (collectively, the nCovered Persons') shall be liable
to the Company or any other Person who is a party to or is otherwise bound by this Agreement
for any loss, damage or claim incurred by reason of any act or omission performed or omitted by
quch Covered Person in good faith on behalf of the Companty and in a manner reasonably
believed to be within the scope of the authority conferred on such Covered Person by this
Agreement, except that a Covered Person shall be liable for any such loss, damage or claim
incurred by reason of such Covered Person's gross negligence or willful misconduct.

() To the fullest extent permitted by applicable law, a Covered Person shall be
entitled to indemmification from the Company for any loss, damage or claim incurred by such
Covered Person by reason of any act or omission performed or omitted by such Covered Person
in good faith on behalf of the Company and in a manner reasonably believed to be within the
scope of the authority conferred on such Covered Person by this Agreement, except that no
Covered Person shall be entitled to be indemnified in respect of any Joss, damage ot claim
incurred by such Covered Person by reason of such Covered Person's gross negligence or willful
misconduct with respect o such acts or omissions; provided, however, that any indemnity under
this Section 20 by the Company shall be provided out of and to the extent of Company assets
only, and the Member and the Special Members shall not have personal liability on aceount
thereof: and provided further, that so long as any Obligation is outstanding, no indemnity
payment from funds of the Company (as distinct from funds from other sources, such as
insurance) of any indemnity ander this Section 20 shall be payable from amounts allocable to

any other Person pursuant to the Op erative Agreements.

9
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(c)  To the fullest extent permitted by applicable law, expenses (including reasonable
legal fees) incurred by a Covered Person defending any claim, demand, action, suit oOr
proceeding shall, from time to time, be advanced by the Company prior to the final disposition of
such claim, demand, action, suit or proceeding upon receipt by the Company of an undertaking
by or on behalf of the Covered Person to repay such amount if it shall be determiried that the
Covered Person is not entitled to be :ndemnified as anthorized in this Section 20,

(@ A Covered Person shall be fully protected in relying in good faith upon the
records of the Company and upon such information, opinions, reports or statements presented to
the Company by any Person as to matters the Covered Person reasonably believes are within
such other Person's professional or expert competence and who has been selected with
reasonable care by or on behalf of the Company, including information, opinions, reports or
statements as to the value and amount of the assets, liabilities, or any other facts pertinent to the
existence and amount of assets from which distributions to the Member might properly be paid.

(¢)  The provisions of this Agreement, to the extent that they restrict or eliminate the
duties and liabilities of a Covered Person fo the Company or its meinbers otherwise existing at
law or in equity, are agreed by the parties hereto to replace such other duties and Habilities of

such Covered Person.

(f)  The foregoing provisions of this Section 20 shall survive any termination of this
Agreement.

Section 21.  Assigniments.

The Member may assign in whole or in part its limited liability company interest in the
Company. Subject to Section 23, the transferee chall be admitted to the Company as a member
of the Company upon its execution of an instrument signifying its agreement to be bound by the
terms and conditions of this Agreement, which instrument may be a counterpart signature page
to this Agreement. If the Member transfers all of its limited lability company interest in the
Company pursuant to this Section 21, such admission shall be deemed effective immediately
prior to the transfer and, immediately following such admission, the transferor Member shall
cease to be a member of the Company. Notwithstanding anything in this Agreement to the
contrary, any successor to the Member by merger or consolidation in compliance with the
Operative Agreements shall, without further act, be the Member hereunder, and such merger or
consolidation shall not constitute an assignment for purposes of this Agreement and the

Company shall continue without dissolution.

Section 22. Resignation.

So long as any Obligation is outstanding, the Member may not resign, except as
permitted under the Operative Agreements and if the Rating Agency Condition is satisfied. If
the Member is permitted to resign pursuant to this Section 22, an additional member of the
Company shall be admitted to the Company upon its execution of an instrument signifying its
agreement to be bound by the terms and conditions of this Agreement, which instrument may be
a counterpart signature page to this Agreement. Such admission shall be deemed effective

10
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immediatcly prior o the resignation and, immediately following such admission, the resigning
Member shall cease to be a member of the Company. '

Qection 23. Admission of Additional Members.

One 0T MOTE additional Members of the Company may be admitted t© the Company with
the written consent of the Member, grovided, however, that, notwithstanding the foregoing, 50
long as any Obligation remains outstanding, 17O additional Member may be admitted 10 the

Company unless the Rating Agency Condition 13 satisfied.

.Qection 24. Dissolution.

LAAoAdaia e

The Company shall be dissolved, and it affairs shall be wound up upon the first
to occur of the following: () the termination of the legal existence of the last remaining member
of the Company Of the occurrence of any other event which terminates the continued
menbership of the last remaining member of the Company In the Company unless the Company
is continued without dissolution in @ manner permitted by this Agreement OF the Act or (i) the
entry of a decree of judicial dissotution under gection 18-802 of the Act. Upon the occurrence of
any event fhat causes the last remaining mnember of the Company to c€as® to be a member of the
Company Of that causes the Member to c€ase to be a member of the Company (other than upon
continuation of the Company without dissolution upon (i) an assignment by the Member of all of

its limited ligbility cotnpany interest in the Company and the admission of the transferee

pursuant {0 Qections 21 and 23, ot (i) fhe resigoation of the Member and the admission of an
the follest extent

additional member of the Company pursuant 10 Sections 22 and 23), 10
perpitted by law, the personal representative of such member is hereby authorized to, and shall,
within 90 days after the QCCUITENC® of the event that terminated the continued membership of
such member in the Company, agree in writing () 10 continue the Company and (if) to the
adrnission of the personal representatiVe or its nominee OF designee, a8 the case may be, as @
substitute member of the Company, effective as of the occurrence of the event that terminated

the continued menbership of such member in the Company-

)] Notwithstanding any other provision of this Agreement, the Bankruptcy of the
Member oOf 2 Special Member shall not cause the Member OF Special Member, respectively, {0
cease to be 2 member of the Company and upon the occurrence of such an event, the Company

shall continu® without d_issclution.

) In the event of dissotution, the Company shall conduct only such gctivities as are
pecessary {0 wind up its affairs (including the sale of the assets of the Company in a1 orderly
, and the assets of the Company ghall be applied the manner, and in the order of

prioritys set forth in Section 18-804 of the Act.

(d) The Company shall terminate when (i) all, of the ass 45 of the Company, after
payment of or due provision for all debts, liabilities and obligations of the Company shall have
been distributed 1o the Member in the manner provided for in this Agreement and (i) the

Certificate of Formation shall have been canceled in the manner required by the Act.

1t
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Section 25. Waiver of Partifion: Nature of Interest.

Except a8 otherwise expressly provided in fhis Agreement, 1o the fullest extent permitted
by law., cach of the Member and the Independent Manager(s) hereby irrevocably waives any
night or power that such Person might have to institute any pmceeding at law of in equity 1
cause the dissolution, liquidation, winding up ©F termination of the Company-
not have auy interest in any gpecific assets of the Company, ar /

gtatus of 8 oreditor with respect to Y distribution pursuant 1 Section. 16 hereof. The interest ©

the Member 1 the Company is personal property-

None of the provisions of this Agreement shall be for thie benefit of or enforceable by any
creditor of the Company of by any creditor of the Member 0t 2 gpecial Member. Nothing io this

party hereto, and this Agreem
or in part for the benefit of any third Person (other than Covered Persons)-

Qection 27. 'Severabiﬁty of Provisions:

greement ghall be considered severabl® and if for any reason aty
d to be invalid, unenforceabis or illegal ynder any

. . ,

the operation

Gection 28. Fatire Ag;eement.

This Agreement constitutes the entire agreement of the parties with respect 10 the subject

matter hereof.

Section 29. Binding Aggeemﬂnt.

Notwithstanding any other provision of this Agreement, the Member agreeé fhat this
Agmement, including, without Limitation, Sections T» 8,9, 10, 20, 21,22, 23, 24, 26,2 and 31,
constitutes @ legal, yalid and binding agreement of the Member, and 18 enforceable against the

Member by the Independent Managet(s)s in accordanc® with its terms-

gection 230. Governing Law.

This Agreement ghall be govemed py and construed under the laws of the gtate of
Delaware (without regard 0 conflict of 1aWs principles), all rights and remedies being gOVEIRY

by said laws.

Qection 31, Amendments.

this Agreement may be modified, altered, supplemcnted ot

Subject 0 Section o(d),
amended pursuant 10 g written agreement executed and delivered bY the Member-

12
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Notwithstanding anything to the contrary in this Agreement, so long as any Obligation is
outstanding, this Agreement may pot be modified, altered, supplemented or amended unless the
Rating Agency Condition is satisfied except: (i) to cure any ambiguity or (i) to convert or
supplement any provision in a marner consistent with the intent of this Agreement and the other

Operative Agreements.

Qection 32.  Counterparts.

This Agreement may be executed in any number of counterparts, each of which shall be
deemed an original of this Agreement and all of which together shall constitute one and the same

instrument.

Qection 33.  Notices.

Any notices required to be delivered hereunder shall be in writing and personally
delivered, mailed or sent by telecopy, electronic mail or other similar form of rapid transmission,

and shall be deemed to have been duly given upon receipt (a) in the case of the Company, to the
Company at its address in Section 2, (b) in the case of the Member, to the Member at its address

as listed on Schedule B attached hereto and (c) in the case of either of the foregoing, at such
other address as may be designated by written notice to the other party.

Section 34.  Effectiveness.

Pursuant to Section 18-201(d) of the Act, this Agreement shall be effective as of the time
of the filing of the Certificate of Formation with the Office of the Delaware Secretary of State on

_November 17, 2010,
[SIGNATURE PAGE FOLLOWS]

_ 13
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duly executed this Limited Liability Company Agreement as ofthe jO day of December, 2016.

N WITNESS WHEREQF, the undefsigned, intending to be legally bound hereby, have

MEMBER:
500 LINCOLN, LLC

By:  TUNNE . LAC, its
Manager

By X
Name: Mitchell B. Rutter
Title: Manager

e C

Name: JohnfDelMonaco
Title: Manager

INDEPENDENT MANAGER/SPECIAL
MEMBER:

Name:

Signature Page to Operating Agreement of 500 Lincoln Owner L1LC
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ned, intending to be legally bound hereby, have

(N WITNESS WHEREOF, the undersig
greement as of the 1 0 day of December, 2010,

duly executed this Limited Liability Company A
| MEMBER:

500 LINCOLN, LLC

By:  TUNNEL ASSOCIATES, LLC, its
Manager

By:
Name: Mitchell B, Rutter
Title: Manager

By __
Name: John DelMonaco
Title: Manager

INDEPENDENT MANAGER/S PECIAL
MEMBER: ‘

Signaturc Page {0 Operating Agreement of 500 Lincoln Owner LLC
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SCHEDULE A

Definitions

AT IS

A. Definitions

When used in this Agreement, the following terms not ofherwise defined herein have the
following meanings:

nAct" has the meaning set forth in the preamble to this Agreement.

«Affiliate” has the same meaning 88 pow defined in Section 101 of the Code and shall
include ail winsiders” (as such term is now defined in Code Section 101) with respect to the
Company (&s defined in ‘preamble hereof) and the Independent Manager, except that the
percentage of direct or indirect legal or beneficial interest required to be held by the relevant
entity for purposes hereof shall be ten percent (10%), not the twenty percent (20%) provided in

Code Section 101.

uApreement’ TEANS this Limited Liability Company Agreement of the Company,
together with the schedules attached hereto, a8 amended, restated or supplemented or otherwise

modified from fime to time.

"Rankruptcy” means, with respect to any Person, if such Person (i) makes an assignment

for. the benefit of creditors, (i) files a voluniary petition in bankruptcy, (ii) is adjudged a
pankrupt of insolvent, or has entered against it an order for relief, in any bankruptey Of

insolvency proceedings, (iv) files 2 petition of answer seekKing for itself any reorganization,
ynder any stafute, law or

arrangement, composition, readjustment, liquidation Of similar relief
(v) files an answer or other pleading admitting or failing to contest the material

regulation,
allegations of 2 petition filed against it in any proceeding of this nature, (vi) seeks, consents to Or
acquiesces in the appointment of a trustee, receiver Of liquidator of the Person or of all or any
substantial part of its properties, O (vid) if 120 days after the commencement of any proceeding
against the Person seeking reorganization, arrangement, composition, ¥o idjustment, Tiquidation
or similar relief under any statute, Jaw or regulation, if the proceeding has not been dismissed, or

if within 90 days after the appointment without such Persons consent or acquiescence of a

trustee, receiver oF liquidator of such Person or of all or any substantial part of its properties, the

appointment is not vacated or stayed, of within 90 days after the expiration of any such stay, the

appointnen’t is not vacated. The foregoing definition of wBankruptey" 18 intended to replace and

shall supersede and replace the definition of wgankruptey” set forth in Sections 18-101(1) and

18-304 of the Act.

nCertificate of Formatjon" means the Certificate of Formation of the Company filed with
the Secretary of State of the State of Delaware on November 17, 2010, as amended or amended

and restated from time to time.

nCode" means the United States Bankruptey Code.

A-l
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hCompany' means 500 Lincoln Owner LLC, a Delaware limited liability company.

nControl” means the possession, directly of indirectly, of the power o direct or cause the
direction of the management of policies of a Person, whether through the ownership of voting
securities OF general partnership or Tnanaging mefber interests; by contract of otherwise.
nControlling” and nControlled” ghall have correlative meanings. Without Hmiting the generality
of the foregoing, 2 person shall be deemed 10 Control any other Person in which it owWnsS, directly

or indirectly, 2 majority of the owrership interests.

nCovered Persons” has the meaning set forth in Section 20(a).

Coverct t mramss

«Creditor” shall mean a Person (¥) t© whom the Company, the Independent Manager of
any Affiliate thereof has, at a0y time from and after the date hereol, outstanding indebtedness in
an amount gqual to OT greater than ten percent (10%) of the Company’ s, the Independent
Manager's ©Of quch Affiliate’s, 88 the case may be, total outstanding general unsecured
indebtedness at such fime, OF (y) to whom total payments have been made by the Companys the

Independent Manager of quch Affiliate during the immediately preceding fiscal year which are

equal to OF greater than ten percent (10%) of the respective gross annual TEVenues of the

Company, Independent Manager oF such Affiliate for such immediately preceding figcal year.

"Hazardous Material Indemuity Aggeement“ chall have the meaning given 0 such term in
the Mortgage, as may be amended, restated, replaced, supplemented or otherwise modified from

time to time.

"[pdemnity and Guaranty Agresimetl n ghatl have the meaning given 10 quch term in the
se modified from

Mortgage, 85 may be amended, restated, replaced, supplemented or otherwi
time to time.

windependent Manager" ghall mean an individual who has prior experience as an

independent director, independent manager of independent member with at least three years of

employment experience and who 18 provided by Corporation gervice Company, CT Corporation,
Lord Securities Corporation, National Registered Agents, Inc., Stewatt Management Company,

Wilmington Trust Company, Y Corp Services, LLC, or, if none of those companies 18 then
ent MAnagers, another nationally—recognized company

providing prefessional independ
reasonably approved by Lender, in each case thai is not an Affiliate of the Company and that

provides professional independent managers and other corporate services in the ordinaty course
of its business, and which individual is duly appointed as an Independent Manager and is not,
and has never been, and will not while serving as Independent Manager be, 21y of the following:

(D) a member, partnct, equityholder, manager, director officer or employee of the
Company, {he Member, OT a1y of their respective equityhold‘ers or Affiliates (other than
as an Independent Manager of the Company of an Affitiate of the Company that is not in
the direct chain of ownership of the Company and that is required by 2 creditor to be a
single purpose barkruptey remote entity, rovided that such Independent Manager 15
employed by 2 company that routinely provides professional independent directors in the

ordinary course of its business);

A-2
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(iiy a Creditor or Supplier;

(i) @ family member of any such member, partner, equityholder, manager, director,
officer, employee, creditor, supplier o gervice provider; of

(iv) aPemson that controls (whether directly, indirectly or otherwise) any of (i), (i) or

(iii) above.

A natural person who otherwise satisfies the foregoing definition and satisfies
subparagraph (i) by reason of being the Independent Manager of a “special purpose entity"
affiliated with the Company shall be qualified to serve &S an Independent Manager of the
Company, provided that the fees that such individual earns from serving as Independent Manager
of affiliates of the Company in any given year constitute in the aggregate less than five percent
(5%) of such individual's annual income for that year. The same persons may not serve as
Independent Managers of the Company and the Member.

n] ender" means Wells Fargo Bank Northwest, National Association.

"Material Action” means to (a) consolidate or meIge the Company with or into any
Person, or sell all or substantiaily all of the assets of the Company, or to institute proceedings t©
have the Company be adjudicated bankrupt OF insolvent, or consent to the institution of
bankruptey of insolvency proceedings against the Company or file.a petition seeking, or consent
{o, reorganization or relief with respect t0 the Company under any applicable federal or state law
relating to bankruptcy, or consent to the appointment of a Teceiver, liquidator, assignee, trustee,
sequestrator (or other gimilar official) of the Company or @ substantial part of its property, of
make any assignment for the benefit of creditors of the Company, OF admit in writing the
Company's inability to pay is debts generally as they become due, or take action in furtherance

of any such action, T, to the fullest extent pe itted by law, dissolve or liquidate the Company;
~ {b) change ihe ownership structure of the Company (other than in accordance with the provisions
of this Agreement and the Operative Agreements); OF (c) acquire all, or substantially ail, of the
sssets or capital stock or other ownership interest of any corporation of other entity.

sMember" means 500 Lincoln, LLC, & New York limited Yiability company, as the initial
member of the Company, and includes any Person admitted as an additional member of the
Company or @ substitute member of the Company pursuant {0 the provisions of this Agreement,
each in its capacity as a member of the Company; provided, however, the term mMember" shall
not include the Special Members.

“NMortgage” shall mean that cerfain Mortgage, Qecurity Agreement, Assignment of
Leases and Rents and Fixture Filing Statement dated as of the date hereof from the Company for

¢he benefit of the Noteholder.

«“Note” means that certain Senior Secured Note in the principal amount not 10 exceed
$06,666,818 executed by the Company pursuant to and in accordance with a certain Note

purchase Agreement between the Company and Lender, which is secured bY, among other liens,
mortgages and gecurity interests, the Mortgage.

A-3
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“Noteholder” means the current lawful owner and holder of the Note.

"Obligation" shall mean the indebtedness, liabilities and obligations of the Company
under or in commection with the Basic Documents or any related document in effect as of any
date of determination.

"Operative Agreements” shall have the meaning given to such term in the Mortgage.

"Officer” means an officer of the Company as described in Section 11

"Person” means any individval, cerporation, partnership, joint venture, limited liability
company, limited liability partnership, association, joint stock company, frust, unincorporated
organization, or other organization, whether or not a legal entity, and any governmental

authority.
"Rating Agency" has the meaning assigned to that term in the Operative Agreements.

"Rating Agency Condition" means (i) with respect to any action taken at any time before
the loan evidenced and secured by the Basic Documents has been sold or assigned to a
securitization trust, that the lender thereunder has consented in writing to such action, and
(ii) with respect to any action taken at any time after such loan has been sold or assigned to a
securifization trust, that each Rating Agency shall have been given ten days prior notice thereof
and that each of the Rating Agencies shall have notified the Company in writing that such action
will not result in a reduction or withdrawal of the then current rating by such Rating Agency of

any of securities issued by such securitization trust.

"Special Member" means, upon such person's admission to the Company as a member of
the Company pursuant to Section 5(c), a person acting as Independent Manager, in such person's
capacity as a member of the Company. A Special Member shall only have the rights and duties

expressly set forth in this Agreement.

“Syupplier” shall mean a Person who provides or has provided goods er services
(including provider of professional services, other than a nationally-recognized company that
routinely provides professional independent managers and other corporate services to the
Company or any of its equityholders or Affiliates in the ordinary course of its business) to the
Company, the Independent Manager, and any Affiliate thereof such that the total payments
received by or due to such Person by the Company, Independent Manager, and such Affiliate
during such Person’s immediately preceding fiscal year are equal to or greater than ten percent
(10%) of such Person’s total annual gross revenue for such Person's immediately preceding

fiscal year.

B. Rules of Construction

Definitions in this Agreement apply equally to both the singular and plural forms of the
defined terms. The words “include” and "including" shall be deemed to be followed by the

A-4
0091949-0000001 NY:10616023.4
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phrase "without limitation.” The terms "herein,” "hereof” and "hereunder" and other words of
similar import refer to this Agreement as & whole and not fo any particular Section, paragraph or
subdivision. The Section titles appear as a matter of convenience only and shall not affect the
interpretation of this Agreement. All Section, paragraph, clause, Exhibit or Schedule references
not attributed to a particular document shall be references to such parts of this Agreement.

0091949-0000001 NY:10616023.4
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SCHEDULEB
Member
Agreed Value of Limited Liability
Name Mailing Address Capital Contribution Company Interest
cfo Essex Capital Property and Lease
Partners, Ltd. with Tenant worth
Li n, L ’ 1009
500 Lincoln, LLC 635 Madison Avenue $38,000,600 00%
New York, New York
10022
B-1

0091949-0000001 NY:10616023.4
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SCHEDULE C
Officers

None.

C-1
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ANNEX C

WRITTEN CONSENT OF THE MANAGERS OF THE SOLE MEMBER

(ATTACHED)

ANNEX C
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WRITTEN CONSENT TO ACTION WITHOUT MEETING
BY THE MANAGERS
OF
500 LINCOLN, LLC

DATED AS OF DECEMBER 0., 2010

The undersigned, being the managers of

500 LivcoLy, LLC

o New York limited liability company (the “Sole Member™), the sole member of 500 LINCOLN
OwneR LLC, a Delaware limjted liability company (the “Company”), pursuant to the applicable
provisions of the New York Limited Liability Company Act, the provigions of the Delaware
Limited Liability Company Act, the Limited Liability Company Agreement of the Company and
the Amended and Restated Operating Agreement of the Sole Member, does hereby consent that
the following resolutions be and they hereby are adopted as of the date first written above, and
are and shall be of the same force and effect as if they were adopted at a special meeting of the
managers of the Sole Member held in accordance with the Amended and Restated Operating
Agreement of the Sole Member held pursuant to the Limited Liability Company Agreement of

the Company and the laws of the States of New Vork and Delaware, to wit:

WHEREAS, the Sole Member has entered into 2 contract to acquire the Property (defined
below) and that certain real property and jmprovements thereon located at 512 West 39th Street
from Howard International Corp-, 2 New York corporation (the "Option Acquisition”).

WHEREAS, the Sole Member desires to contribute the Property to the Company and
assign therewith to the Company all leases relating to the Property (the "Contribution").

WHEREAS, in order to provide funds fo 1epay indebtedness of the Company and to
provide permanent financing of property located at 503-519 10th Avenue and 505-507 W. 38th
Sireet in New York, New York leased by DHL Express (USA), Inc. (the “Property”), authorized
representatives of the Company have negotiated Wells Fargo Bank Northwest, National
Association, as Trustee (the “pyurchaser™) for the issuance and sale to the Purchaser at par of the
Company’s 4.91% Senior Secured Consolidated, Amended and Restated Note, due March 15,
2026, in a principal amount not to exceed $96,450,315 (the “Nofe ") o be issued under and sold
pursuant to the Note Purchase Agreement hereinafter referred to, such Note to be dated the date
of issue, 1o bear interest at the rate of 4.91% per annum prior to maturity and to be expressed to
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mature in monthly instaliments, each including principal and interest, as set forth on the
amortization schedule attached to such Note and to have the other characteristics set forth in the
Note Purchase Agreement hereinaftér defined; and

WHEREAS, the mangers of the Sole Member have caused to be prepared and presented to
the undersigned the following documents (collecﬁvaiy, the “Operative Agreements ")

(1) The form of the Note Purchase Agreemeit dated as of the date hereof (the
“Note Purchase Agreement ") between the Company and the Purchaser;

(i) The form of the Congdlidated, Amended and Restated Mortgage, Security
Agreement, Assignment of Leases and Rents and Fixture Filing Statement dated as of the
date hereof from the Company for the benefit of the Wells Fargo Bank Northwest,
National Association, as Frastee (the “Trustee”} to Ye executed in respect of the Property;

(iiiy The form of the Note 1o be issued and defivered to the Puschaser pursuant to
the Note Purchase Agreement (the “Note “%

(iv) The form of Escrow and Servicing Agreement dated a5 of the date hereof
among the Company, the Trustee and Wells Fargo Bank Northwest, National

Association, as Bscrow Agent;

(ir} The, form of Subordination, Non-Disturbance and Attornment Agreerent
dated as of December {0, 2010 among DHL Bxpress (USA), Inc., the Company and the
Trustes;

(vi) The form of Hazardous Material Indenmity Apreement dated as of the date
hereof from the Company and the other parties thereto; and

(viit) The form of the Assignment of Leés’es and Rents dated as of the dafe hereof
from the Company to the Security Trustee.

WHEREAS, it appears that each of the instruments referred to above is, or was at the time
of execution, in appropriate form and is, or was at the fime of execution, an appropriate
instrument to be exacuted and defivered by the Compsny for the purpose inténded; and

WHEREAS, in the judgment of the undersigned, it is advisable and in the best inferest of
the Company and its owners thet the Sole Member of the Company (as set forth in the Limited
Liability Company Agreement of the Company) be authorized to exectite certain dosuments on
behalf of the Company, that Sole Member close on the Option Acquisition and make the
Contribution to the Company; '
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Now, THEREFORE, Be It and It Is Hereby Resolved, as follows:

1. That the Sole Member is hereby authorized, empowered and directed for
and on behalf of and in the name of the Company to execute the Note in a principal
amount not to exceed $96.,450,315 having the characteristics specified for said Note in
the Note Purchase Agreement and in the form of the Note hereby approved.

2. That the Sole Member is hereby authorized, empowered and directed on its
own behalf and on behalf of the Company to execute the Operative Agreements, such
instruments, respectively, to be substantially in the forms of the Operative Agreements,
hereby approved and/or with such additional, modified or revised terms as may be
acceptable to the Sole Member, as evidenced by its execution thereof.

3. That the Sole Member hereby is authorized and directed to do all such
things and acts (including the formation of the Company) and to make, execute and
deliver all such other agreements, instruments and documents and to pay all such costs,
expenses, insurance premiums and taxes on its own behalf and on its behalf in connection
with the closing of the Option Acquisition and the Contribution to the Company and on
behalf of the Company as may be necessary in order to carry out the purposes and intent
of these resolutions, and all of the acts and doings of the officers, employees or owners of
the Company which are consistent with the purposes and intent of these resolutions,
including those actions taken prior to the date hereof (including, without limitation, the
execution and delivery of any instruments or agreement in conmection therewith,
including, without limitation, the closing of the Option Acquisition and the Contribution
of the Property and the Lease and other leases to the Company) shall be, and the same
hereby are, in all respects ratified, approved and confirmed.

[Remainder of page intentionally left blank]
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d, being the managers of the Sole Member of the
hereunto as of the date first written -above, in
of the resolutions hereinabove set forth.

IN WITNESS Whereof, the undersigne
Company, have each affixed his signature
acknowledgment of his consent to the adoption

MANAGERS:

" TUNNEL ASSOCIATES, LLC, ashanager
of 500 Linco 1.

By: .
Narme: Mitchell B Ruttee””
Title: Manager '

' Name: Jobn ¢IMopaco
Title: Managder of 500 Lincoln, LLC

Written Consent of the Managers of 500 Lincoln, LLC
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EXHIBIT B
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77

State of New York } ss:

Department of State

i 1 hereby certify, that COREM CAPITAL PARTNERS, LLC a NEW YORK Limited
i Liability Company filed Articles of Organization pursuant £o the Limited
. niability Company Law on 09/25/3002, and that the Limited Liability , %

Company 1z subsisting so far az shown by the repords of the Department.
i i il
T further gertify, that no othér documentd have been filed by such i
e Limited Liability Company. ' i
I i
it i
ast it NS
| o¥f NEy J,
e NG, Witness my hand and the official seal |
, '@*\ < of the Department of State at the City 5
i 2 H of Albarzy, this 04th day of Decemnber I
i : i
i * 8 two thousand and three. i
@i -
¥ » . i
i T W:M ;
K T ;
-

Secretary of State ¥

»
*oeupari?

200312050440 * E6 7 :
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COREM CAPITAL PARTNERS, LLC

500 Lincoln, LLC

/o Bssex Capital Partness, Ltd.
. 635 Madison Avenue

. New York, New York 10022

- Tunne! Associates

c/o Essex Capital Parters, 1id.
635 Madison Avenue

New York, New York 10022

Re: DESIGNATIONOF SUCCESSOR MANAGER OF 500 LINCOLN, LEC

Gentlemen:

~ Corem Capital Pariners, LLC (*Corem”), a New York limited liability company is a
“Majority Member Group”of 500 Lincoln, 1LC (the “Company’”), a8 sigh term is defined inthe
- Amended and Restated Qperating Agreement of the Company dated as of October 31, 2002 (as
. amended from time to time, the “Qperating Agreement”).

Pursuant to Section 3.1.1 {B) of the Operating Agreered; Corem hereby appoints Jolin
DelMonaco as SuCCessor Manager of the Company if and in the event that Warren Diamorid
cannot or will not serve as a Manager of the Company. '

N WITNESS WHEREOF, the undersigned executed this Designation of Successor

Manager of 500 Lincoln, LLC as of the 18" day of December, 2003,

By:- .

- By

Warren Diamond, Manager

-- PP IR—.
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ARTICLES OF ORGANIZATION
OF
COREM CAPITAL PARTNERS, LLC

d by:
’ Agins, Siegel

& Reiner, LLP

386 Park Avenue South
Suite 1200 7
New York, New York 10016
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s
ARTICLES OF ORGANIZATION
OF
'‘COREM CAPITAL PARTNERS, LLC
203 of the Limited Liability Company Law. |
is COREM

fnder Section £
g of the fimited Lability company

FIRST: The nam
CAPITAL PARTNERS, 11.€.
. SECOND: The county within the state in which the office of the
mited lability company is to be loqatéd is New York.
e limited Jiabitity comparny is

THIRD: The latest date oD which 8
pecember 31 2032.
4 as agent of the

dissolve is
State 19 designate

FOURTH; The gecretary ©f
g upon whom process apainst it may Dbe
thout this state 10 which

] mited liahility compar
g}rv.ed. The post office address within er wi
1 a ¢opy of any Process against the

y of State shall mai
¥y gerved upon h

550 5 . E. Fifth Avenne
Boca Raton, Florida 33432

Gepretal
im or her is:

ed liability cOmpAT

FIFTH: The effective date of the Articles of Organization chall be

of fling with the Secretary of State.

. date
gixTH: The 1imited Liability compainy i to be managed by 1 or
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€ cribed to
N WITNESS WHEREQF, this certificate has been subscribe
) | , Jersigned who affirms that
h day of September 2002 by the undersigned who affirms
this 25th day ¢ ; : 2 D

ndé nalties of perjury.
. statements made herein are trué under the penalties of Pe )
the statements made =22

O

Tawrence A. Kirsch, Attorney in Fact

T

T

s e ey T
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OPERATING AGREEMENT
¥

COREM CAPITAL PARTNERS, LLC

AGREEMENT made as of the 30" day of Qctober, 2002, bY and between J OHN
FMONACO ("Esﬁ\fionaco“} fesiding at 958 Navesink River Road, Middletwon, New Jersey,

NIZZARO FAMILY LIMITED PARTNERSHIP 1 ("CELP 1), residing at Union Beach
, 1017 Route 36, Union Reach, New Jersey 07735 and WARREN DIAMOND (*Diamond")
hg at 550 S.E. Fifth Awvenue, Boea Raton, Florida 33437 (each seferted 10 individually as a
er” or collectively as {he "Members")

WITNESSETH:
WHEREAS ,Pursnant to Articlesof Drgartizatizjn daied September 23, 26072, duty filed with
york Secretary of State on Sgptcmber 25, 2002, the Members formed 2 limited ligbility
any puxsuant,tq andin accordancewith the Limitedl,iability Company Law ofthe Stateof New
.é amended froma time 10 firne, the "Law").
NOW, THEREFORE, the Members agree as fc:ﬁows:
ARTICLE 1
MEMBERS, TERM, NAME, PURPOSE
AND PLACE OF BUSINESS

] Formation of the Company. The parties yereto have agreed to form COREM
I’ARTNERS, LLC under the Law. Inthe event of any inconsistency petween any

of the Law and the provisions of his Agreemert, the provisions of this Agreement shall

gl SiegeliMy DocartemisCitera QPERATING AG 1wpd

il :
Y,

o .

R



Case 1:14-cv- -
14-cv-08741-GHW  Document 1-17  Filed 11/03/14 Page 7 of 10

12  Name. Thenameofthe Company is COREM CAPITAL PARTNERS, LLC. The

fiess of the Company shall be conducted solely under such name znd title to al} assets of the

y shall be held in such name.

}. 1.3 Purposes of the Company

1.3.1. Pupoges, The purpose of the Company shall bet
1.3.1.1 Tohavea forty-nine (49%)'parcent p'ercantage-int,erest in 500
{1.C, the lessee of 503-5 19 Tenth Avenue, 505-507 West 38" Strect and 512 West 39"

New York, New York; and

13.12 To engagein sich other activities as may be permitted by

3.2 Single Purpose Entity. For so long as the Company is a party to any agreement that

the Company to conform o certain requirements in order to preserve its existence as a
urpose entity,” the Members agree to use their good faith commeieially reasoniable efforts
= that the company conforms to those requirements.

.5 Place of Business. The principal place of business of the Company shall be focated at

Yiest 38th Sireet, New York, New York or at such other Jocation as may be selected by the

R acr from time 1o time. The Managers shall give niotice 1o the Members of any change in the

f the principal place of business of the Company.

6 Term. The Company shall continue until dissolved and liquidated pursuant to the

s of Asticle 8 hereof.
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ARTICLE 2

CAPITAL CONTRIBUTIONS AND PERCENTAGE INTERESTS

2.1 Interests of Members.

2.1.1 Subject to Articles 7 and 8 hereof, the respective interests of the Members

;Percentage Interests”) in the Company shall be as follows:

CFLP I 50.0%
DelMonaco: 25.0%
Diamond: 25.0%

Total 100.0%

2.1.2  Ifthe Pércentage Interests of any Members are changed pursuant to-the terms of this
ement during any calendar year, then the amount of alf items fo be credited, charged, allogated
pid istributed to snch Members for such entire calendar year in accordance with Percentage Interests
xit:the Company shall be apportioned to the portion of such calendar year which precédes the date

uch change and to the portion of such calendar year which occurs on and after the date of such

k- N "‘uu“ L
:" .; !’ r'i/ *

=
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22  Capital Contributions

2.2.1 Bach Member or his assignor has contributed to the capital of the Company the

cash or property shown on the books of the Company.

2.22 NoMember rﬁ_a’y withdraw any capital from the Company without the consént

of all of the Managers.

2.2.3 Except as otherwise provided herein, no Member shall have the right to demand

: oF receive property, 6ther than cash, in return for a capital contribution or have priozity over another
Member, either as to the return of capital contributions or as to profits, losses or distributions, or as
- Lo compensation by way of income.
2.2.4 No Member shall be entitléd to interest of any kind on its capital
contribution,

2.2.5 No Member shall be obligated to make any Capital Contributions other than
a5 may be required of the Company in accordance with the térms of the Amendéd and Restated
Operating Agreement of 500 Lincon, LLC and the mandstory capital contribution thereunder shall
be paid by Diamond and DelMonaco.

2.3.1 The Capital Account of each Member shall be credited with (i

an antoumt equal to such Member's cash eapital contributions and the fair market value of property
contributed to the Company (net of lizbilities secured by such propérty), and (i) such Member's
E share of the Company’s Net Profit and any item of gain specially allorated to such Member in
4 accordance with Asticle 5 hereof, but for this purpose including income and gain exempt from tax;

2.3.2 The Capital Account of each Member shall be debited by (i) the amount

::" L’.’ AXeuments yasd Seitfigstinic SigenMy Dogumsert?orem QPERATING &G § ™

P
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7"3 fcash distributions to such Member and the fair market value of property distributed to the Member
et of Hiabilities secured by such property), and (ii) such Mermber's share ofthe Company's Net Loss
and aiy item of loss or expense specially aflocated to such Member pursuant to Article 5 hereof, and
expenditures which are permitted to be neither capitalized nor deducted for fax purposes
cluding for this purpose losses or expenses which may not be deducted for tax purposes pursuant
either Section 267 (a)(1), Section 709 or Section 707 (b) of the Intemal Revenue Code of 1986,
amended (the "Code")

2.3.3 Upon the transfer of an interest in the Company, the Capital«f;ccciunt of the

ansferor Mernber (as adjusted, if at all, as required by this Section 2.3.3) that is attributable to the
ansh erred interest will be carriéd over o the transferee Meinher.
2.3.4 The‘ Foregoing provisions and the other provisions of this Agreement relating
) he maintenance of Capital Accounts are intended to comply with the Treasury Regulatfons
"mmulgated under Section 704 of the Code (the "Regulations”), and shall be interpreted and applied
a mannér consistent with such Regulations. In the event the Managers shall determine that it 18
dent to modify the manuner in which the Capital Accounts, OF any debits or credits théretg, are
omputed in order to cornply with such Regulations, the Managers may make such modification as
s deem necessary. |

2.4 Managers Lisbility for Capital. The Managers shall have no personal liability for the

sietumn of any Capital Contributions to the Members or to compensate 2 negative balance in the

tapital Account of any Member existing at any time.

__ s
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- ARTICLE 3
MANAGEMENT

3,1  Management Powers of the Managers.

3.1.1 (A) Themanagement, eperatmn and control of the Company and its day-

7_ to-day husiness and affairs shall vest {nitially and salaiy in two (2) Managers The Managers need
| net be Members of the Company. John DefMonaco aind Wairen Diarhond shall designate one {1)

of the Managers pmﬁded.zhaMheMntinuMmawn,wmgg.thgx:-w%.th—any—of—'tlh@ir—-}?s;mis’si?;lés
1y m@@%ﬁ%mwm%r%ﬂ%&%%%

"sz@ﬁinembé;ﬁé‘gupﬁ%—Sal Canniizzaro shall designate one (1) of the Manageisprevided-that

he-eemmues%e—ewaawtaagethewﬁth-anye}:ﬁhl&-ilemmmbl&mﬂsff_:re@s«(har@i&d&ﬁn&d);a-feptynnine

,CQE.%).pﬁmﬁnt_intﬁlesfﬁrme_m.mth&Compamt(awMa}@u%Lk@mbéereﬂPl’) The initial Managers

1 be Sal Cannizzaro and Warren Diamond, which shall each have a term of

of the Company shal

ﬁfteen {15) years from the date herecQand,subject.tmha.naxﬁaglenemhallma@vbs#subjeeﬂe :

ér Group

-~ removal or resignation during such term. In the event that the interest of 2 Majorxty Me nk

- shall decline below forty-nine (49%) percent, {hen any other Majority ‘ 'embcr Group or the

d

Member(s) holding fifty-two (52.%) percent or more (exther ﬂ)e’or combined with other Members)

of the Percentage Interests in the Company slﬁlhaﬁe & the nght to remove the Manager previously

L
appointed by the Members who are 10- Iohger a Majority Meraber Group. In such eév’,cnt and so long
cH t‘nera still remains a /mgle Majonty Member Group, the Company § shall be managed by a single
manager cIecte( by the vote of the Majority Member Group, which may be by the sole remaining

%Memherﬁmp’mﬁm there shall not be apy Majority Member ‘Group of the

C\Gocuingts sl Syl Siegedy Dot wiCorent DFELATING AG 1id @

et i s 8 8
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compan%;mwwammwﬁmﬁm%ﬁ%ﬁwﬁ“ e
- terest ok Momberss sl sach hasing a term-aEiwo. (2) years from the dutwof such-sieean

{B) Bach Majority Memhber Group shall designate one or more persons (which may
:"inc!ude the other) who shall ser»;e: as a successor Manager of the Company in the place and étﬁad

! of such pérson in the event that such person cannot orwill not serveasa Manager 6fthe Company.

uch designation shall be made in writing and kept with the books and records of the Company as
rovided in Section 6.2. The designation may be changed at any time. Any yacancy ocourming for
ny reason among the Managers, whether resulting from the death, resignation or removal of one or

nore Managers, failute of either of the Managers (o appoint & successor, failure of thi? Members io

ipprove such Successor or otherwise, shall be filled by either (i) the designation by the Majorily
viernber Group estitled o designate such Manager, or (i if such Majority Group Member caninot
sr does nol designate its Manager, by-a'vote of a majority in Percentage Inte::ests“bf the Members.

3.1,2 The Managers, acting unanimeusly, Le., ¢ither jointly or separately with the

%ritten consent of the other Manager, shall lrave all necessary and appropriate powers to carry oul

ihe purposes of the Company, including, without linitation, the power:

P e e

(2) to negotiate, execute, deliver and perform on behalf and in the name of the

R

A sl

mpany any and all ground leases, contracts, deeds, assignments, deeds of trust, leases, subleases,

omissorynotes and other evidences of indebtedness, mortgages, bills of sile, financing statements,

T T T A

curity agreements, casements, stock powers, and any and all other instruments necessary of

L e T

cidental to the business of the Company and the financing thereof;

() toborow money, without limit asto amount, and to secure the payment thereof o

T tentessy aud Soinggdrain SiegehMly Droeuninilone GFERATING AG 1 wpd
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by morigage, pledge, or assignment of; or security interest in, all or any part of the assets then owned
-

: , or thereafter acquired by the Company;

{(c) to establish, maintain and draw upon checking and other accounts of the

- Company it such bank or banks as the Managers may from time to time select;

(d) to executs any notifications, statemerits, reports, returns or other filings that are

ecessary or desirable to be filed with any stité or Federal ageticy, commifssion or authority;

(¢) to employ a managing agent for the Property provided, however, that such

anaging agent expressly agree to provide cash flow statements to both Managers, on a monthly
asis, in form satisfactory te the Managers and containing such additional information as may be
equired by the Managers;

() to exccute, acknowledge and deliver any and all documents and instruments
gemed appropriate to carry out any of the foregoing or the purposes and intent of this Agreement.
In the event at any time there shall be a single Manager of the Company, such
anager shall have all the authority provided for managers of limited liability companies under the
aw.

3.1.3 The Manager(s) shall use ordinary care and reasonable diligencé in carrying out
e affairs of the Company. The Manager(s) shall not be liable to the Members for any mistake of
gment, any action or actioﬁ omitted to be taken in good faith on behalf of the Company or for any
ss due to the negligence, fraud or willful misconduct of any employee, broker or agent of the
ompany who was selected, engaged or employed by the Manager(s), provided that such employee,

oker or agent was selected, engaged or retained by the Managers) with reasonable care and in

sdacuncar 2 Senlagelowi Sicgetnfy OocortomaCorem OVERATING ALS { wpd
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accordance with the terms of this Agreeme ith legal counsel

nt. The Manager(s) may consult wi

ating to the Company, and any action taken of omitted to be

gelected by it or them on matters el

taken by it in good faith in reliance and in accordance with the opinion or advice of such gounsel
ect to the action taken or omitted to be taken.

shall be full protection and justification fo it with resp

The liability of the Managers for damages for any breach of duty to the Company or the Members

shall be Himited to the maximum extent permitted to-be limited by the Law.

31,4 The Manager(s) shall carry ol manage and conduct the Company business and

sme thereto as shall be reasonably necessary. The Manager(s} shall not

. shall devote so much of his tix
mipany and its affairs. The Managet(s)

be obligated to devoie all of {hieir time and effort 10 the Comi

may delegate functionsrelating to the day-to-day op erations of the Company to such officers, agents,

consuliants or employees as the Manager(s) may from time to tims designate. Such officers, agents,
rsof Manager(s), and shall have such duties, powers,

' ; consultants and employees need notbe Membe
re’spensibiiiﬁ‘ea and authority as may from time to time be preséribed bythe Managex(s) and may bé {

removed at any time, with or without cause, by the Manager{s).

ontracts of sale, bonds, notes, or

3,1.5 All deeds, bilis of sale, MOTIEAEES, leases, ©

. other confracts, documents, agreements, instruments, of writings shall bind the Company and be
Company by both Managers acting L
i

effective for all uses and purposes £ signed on behalf of the

together or by eithex Manager, 2Cting alone but with the written consent of the other Manager.
&Lﬁiﬂihwﬁgntﬁgﬂa,defauitwheneuﬂdsm by- Diamond- and/or -Dé}Mcnaaaw meh -

ys»-writte fictice thereof, m addition to any and all

remains uncured following five (5) busmess da
- M"'—‘

ommhmm;rémediamﬁanaggmeﬁmsm other person srson as may be

© CDacarmants and Seimgsidrais SiepsTMY DocunioniACasze QPERATING AG Lpd
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designated by- CELRY)shall,atthesoleop t e&eﬁ@?&%bseamﬁim-sﬁiemnﬁgcmﬂhﬁam panys
o

with all rights and promises formerly exercisable by both manage:/ /

3.1.7 In the event of a defaultby CFLPI, whxch hpshrdins uncured following five (5)

‘Businéss days written notice thereof, in additio;z--tci any an_d all other rights-and remedies’ of an
/ 3

esignated by ‘Warén Dmm@nd and/or John DelMonaco) ghall, at the sole option of Warren

Dlﬁﬁ;ianﬂ/QLIohnDe}}ﬂunaco hc“:come.m&soi&managﬁr&of&heﬂompmyf.with_aﬂ_ﬁghts.and.

romiges formerly exercisable by buth managers.

3.2 The Members Have No Manapéement Powers.

3.2.1 The Members {other {hati the Managers) shall haveno voice or participation
in the management of the Company business, and no power to bind the Company or to act on
Yehalf of the Company in any manner whatsoever, except as specially authorized by this

Agreement.

33 Comnensatmn of the Managers rs: Reirpburgement for Expenses.

All costs and expenses actually incurred in connection with the organization of the
ompany and the ongoing operation oT management of the business of the Company shall be
ome by the Company. The Company shall reimburse the Managers for al] actual and reasonsble

n?—of—packei costs and expenses incurred by the Managers i connection with the organization
nd business of the Company.

34  Indemnification. The Managers and the principals, meinbers, managers, pariners,
B officers, directors and shareholders of such Managers, shali be tndemnified and held harmless by

-10-
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the Company (but not by any Member except lo the extent of their capital contributions) to the

f. fullest extent permitted hy law from and against any and all claims, demands, Tiabilities, costs,

o
[
o

B damages and causes of action of any nature whatsoever arising out-of or in connection with the

| fransactions contemplated by this Agreement or the Managers' management of thé Company's
iaffairs; such indemnification shall not apply with respect fo liabilities arising out of those acts for
{which the Managers may be held liable puisnant to Seetion 3.1.3 of this Agrésment. The
“indemnification authorized by this Section shall include, without limitation, paymentof (i)
gasonable aftorneys' fees or other expenses incurred in connection with settlernent or in defense
f any legal proceeding and (i1) the removal of any liens affecting the property of the indemnitee,
:Such attomeys' fees and expenses shall be paid by the Company as they are incurred upon

eceipt, in edch case, of an undértaking by or on behalf of the indemnified person to repay such
mounts if it is ultimately determined that such person is not entitled to indemuification with .
espect thereto. The indemnification rights contained in this section shall be cumulative of, and in
: ddition to, any and all rights, remedies and resources to which the Managers, their employees,
gents and affiliates may be entitled, whether pursuant to the provisions of this Agreement, at

w or in equity. Indemnification hereunder shall be made from assets of the Company and no
ember shal] be personally lizble to any indemnitee. |

35  Members May Engage in Other Activities. The Members (including the

anagers) and their affiliates shall have the right to éngage in any other business (including, but
ot limited to, acting as a Member or Manager in any other Company formed for purposes

Similar to the purposes of the Company) and fo compete directly or indirectly, with the business

Wiz omeuts sl Sintugstiredn STty DecumenniCoron OPERATING Al | wpd
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of the Company, and neither the Cormpany nor any Members shall have any rights or claims as a
result of such activities. The Members hereby waive any and ail rights and claims which they
may otherwise have against the other Members and (heir Affiliates as a regult of such activities.
3.6 Reserve. The Company shall fmaintain réserves in an amount as determined from
‘ime to time, by the Managers in their'sole and absolute discretion, for nermal repairs, debt
service replacements, téchncﬁogi(:a!‘upgmdcs of the Property, working capital, contingencies, and
zash flow needs of the business.

3.7  Certain Tax Matters.

3.7.1 The Managers shall engage an accountant to prépare at the expense of the
ompany all tax returns arid statements, if any, which must be filed by or on b&h’aif' of the
ompany.

3.7.2 The Managers agree to use t.hc;i.r best efforts to meet all requirements of the
ode and currently applicable regulations, rulings and other procedures of the Internal Revenue
ervice 1o ensure that the company will be ¢classified for Federal Income tax purpeses as a
artership and not as an association taxable as & corporation.

3.8 Meetings. Meetings of the Members shall not be held unless the 'Manag;er(s}, initsor
i}‘eir sole diseretion, decide to call a meeting of the Members for any purpose.
3. 9 Initexitionally Omitied
3.10 Loans. No Member shall male 2 loan to the Company unless and until all Members

ave been given the opportunity to make a loan to the Company. If any Member makes a loan to

he Company, such loan shall be repaid with interest at a rate of interest equal to the rate of

. Bucsiients and Sepingetren Sicpelibdy DocuneenteCarem GPESATING AG ) wrpd
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mtercst publicly announced from {ime to time by JP Mergan Chase Bank, N.A., or its successor,

its "prime leiding rate" (or such other term as may be used by JP Morgan Chase Bank, N.A.
g (rom time to time for the rate presently referred to as its "prime lending rate”) and such loan
hall, except as olherwise permitted by the lender, be repaid in full with interest prior to. any
gaymems to the Managers or any distributions being made to any of the Members as herein set

fe:arth Each loan shall be repaid in sixty (60) equal installmerits of principal and interest.

ARTICLE 4

CASH DISTRIBUTIONS

4.1 Net Cash Flow. Subject to the provisions of Sections 4.3 and 8.2, and the Governing
reernent, the Managers shall use their best efforts to distribute or cause to be distributed to (he
i_ inbers, as and when determined by the Managers, but no less often than monthly, comimencing

fater than January 1, 2003, in accordance with Section 4.2, the excess, if any ("Net Cash Flow")
4.1.1 The aggregate amount of all income and receipts of all kinds received by the

Beipany from all sources during a petiod, including, without limitation, operations, insurance

eds, proceeds from Capital Transactions and the proceeds from loans or capital contributions.

i Seilinpdtinin SicgelMy DocomensiComm OFERATING AG [ wpd
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Capital Transactions shall mean the sale, refinance ot disposition of all or any substantial portion
fthe Company ' 8 property orany interest thereinorany condemnation o casualty joss with respect
Lthereto, plus any existing cash reserves which the Managers determine to be unnecessary. and
herefore may be released, Over

4.1.2 All cash disbursements of the Company duwring {hat period, including thase used
(0. pay (A) costs and expenses from operations during such period, (B) the cost of any repairs,
replacem ents or additions to the Compa'n_'y‘s business {whether or not capitalized for federal income
tax purposes) and of any other capital expenditures paid for in cash during such period, (C)
debtedness of the Company and {D) amournds reserved in accordance with Section 3.6:’.

4.2 Allocation of Net Cash Flow. Net Cash Flow distributable in accordarnce with Seclion

chall be distributed fitst to CFLP |, in accordanée with, and pursuant 1o, the Governing
eernent, and then to the Members in proportion to their Percentage Interests.

4.3 Limitation on Distributions. Notwithstanding Section 4.2, Net Cash Flow from a

ransaction which is a part of the liquidation of the Company in accordance with Section 8.2,

with other funds remaining to be distributed At uch fime, shall be distributed to the

ether

W embers in accordance with Seclion 4.2 no {ater thén the later of (a) the end of the taxable year of
Rilic Company in which such liquidation occurs of (b)within 90 days afterthe date of such liquidation
ent, after payment of all Company liabilities and expenses (or adequate provision therefor), except
at in 1o event shall the distribution to a Member cxceed the positive balance in such Member's
ital Account after giving effect to all allocations to such Member under Atticle 5 of Net Profits

Net Losses, so that liguidation proceeds shall be distributed in accordance with each Member's

umeies andl Selimglrm e 'sz:;:i\s-tyn.,cumnmmmiur;snaﬂm Al b pd
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positive Capital Account balance (within the meaning of Treasury Regulation Section 1,704-
B | (5)(2)()(b) as in effect on the date hereof).
. ARTICLES . o

ALLOCATION OF TAXES; SPECIAL ALLOCATIONS : AL

5.1 E}efinitip-u of Net Profits and Net Losses, "Net Profits” or "Nét Losses," as the case ‘ E "‘
may be, shall mean, for any fiscal year of the Company, the net profit or net loss of the Company i
termined for Federal income tax purposes, but including as an item of income or gain any suth

item which S eamed by the Company during such year and is exempt from Federal incorme tax, and

deducting the amount of any expenditures incurred by the Company during such fiscal year that are

scribed in Section 705 (2) (2) (B) of the Code or'the corresponding provisionis of dity subsequent
: aw and excluding any items that are specially allocated under Section 5.4 hereof. L

5.2 Allocation of Net Profits. Subject to Section 5.4, for each fiscal year of the

Company, Net Profits shall be allocated to the Meribers as follows:
521  First, to those Members having negative Capital Account balances, in the : : '_;h
'mpgrﬁgn of such negative balances until such balances are eliminated, [,I
5.2.2  Next, to the Members in the proportions necessary to render positive Capital * : i
count balances in the same proportion as the Membarship Interests, , .ﬂ' i
5.2.3 Lastly, to the Members in propertion to their Membership Interests.

5.3 Allocation of Net Losses. Subject to Section 5.4, for each fiscal year of the Company,

et Loss shall be allocated to the Members as follows:

3.3.1 First, to those Members having positive Capital Account balances, in the

Dhokusiesns wd Seriiagsiinsdn Sicgehidy Docwnunstiorom DFERATING AD (.wpd
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propcrﬁons necessary to render their respective Capital Account batances in the same proportion as
their respective Membership Interests.

5.3.2 Next, to those Members having positive Capital Account balances, in the
.‘ ':proportion of such balances until such balances are eliminated.
5.3.3 Next,fo thie Members in the proportions necessary to render negative Capital
Accounts in the same proportion as the Membership Triterests. |
534 Lastly, 1o the Members in. accordaﬁce with their Membership Interests.
535 Notwithstanding the foregoing, if the al}qcation of Net Loss to 2 Wember
would credte or increase Qualified Income Offset Artount (as defined in Section 5.4:4), there shall
e allocated 0 such Member only that aynount of Net Loss as will not create of INCTEASE a Qualified
neome Offset Amount. In theevent some but notall of the Members would have aQualified Income
Offset Amount asa consequence of an allocation of Net Loss, the limitation set forih in this Section
5.3.5shallbe applied ona Member-by-Member basis so asto allocate fhe maximum permissible Net
ioss to each Member under Treasury Regulation Section 1.704-1 (b) (2) (i} {d).

54 SQ__ecigl_gliocaﬁons. The following special allocations should be made in the

llowing order:

54,1 Minimux Gain Char ghack. Exceptas otherwise provided in Section
704-2(f) of the Tax Regulations, riotwithstanding any other provision of this Article V, if there 15
' et decredsein Partnership Minimuim Gain during any Fiscal Year, each Member shall be specially
allocated jtems of Company income and gain for such Fiscal Year (and, if necessary, subsequent

scal Years) in an amount equal to such member=s share of the net decrease in Partnership

Doduribms and Scrtiugrira Sicgchhly DocumantsCarem GPERATING AG §=pd
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Minimum Gain, determined in accordance with Section 1.704-2(g) of the Tax Regulations.

£ Allocations pursuantio the previous sentence shall be made in proporiion to the respective amounts

required 1o be allocated to each Member pursuant thereto. The items 0 be so allocated shall be

t;detenninad in accordance with Sections 1 704~2(f)(6) and 1.704-2()(2) of the Tax Regulations. This
E cection 5.4.118 intended to c‘{_}mpiy with the mrinioum gain chatgeback equirement in Section

04-2(f) of the Tax Regulations and shall be interpreted consistently therewith.

t as otherwise provided

54.2 Partner Minimus Gain Chargeback, Excep
tn Sectiort 1 ?04—2(1)(4‘} of the Tax Regulan ons, notwithstanding &y other provision of this Article

Ly if there is 2 net decrease in Pariner Nonrecolrse Debt Mintmum Gain attributable to 2 Partner

onrecourse Debt during any Fiscal Year, each Member who has ashare ofthe Partper Nomrecowrse

st Minimum Gain attributable o such Partner Nonrecourse Debt, determined in accordance with
ection 1 704-2(i)(5) of the Tax Regulations, shall be specially allocated items of Company ncome
;ihd gain for such Fiscal Year (and, ifnecessary, subsequent Fiscal Years)in & amount equal to such
ember=5share of the net decrease in Partner Nowrecourse Debt Mininum Gain attributableio such
ourse Debi, determined 1n accordance with Section 1 704-2(0)4) of the Tex
. Allocations pursuant to the previous sentence shall be made in proportion 10 the
be allocated 10 each Member pursuam thereto. The items to be 50
cated shallbe deterrnined in accprdanpawiih Sections 1 704-2(1)(4) and 1 704-20)2): ofthe Tax

' This Section 542 is intended to comply with the minimumn gain chargeback

in Section 1 704-2(3)(4) of the Tax Regulations and shail be interpreted consistently

Fmrid s Seutingtireda SiegehMy TiotxmeraiCoreat CYERATING A §wepd
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5.4.3 Qunalified income Offset,  Intlieeventany Mermber uniexpectedly received
._ any adjustments, allocations, ot distributions described in Secti%m 1.704-1 (b)@)(ii}(d)@),— Sestion
1.704-I(b}{2)(ii)(d)(5),orSection 1.704~1(b){2)(ii)(d)(6)ofthc Tax Regulations; items of Company
ncome and gain shall be specially aﬂocale;} o the Meiber in an amount and manner sufficient 0
‘. eliminate, to the extent required by the Tax Regufatiohss the Adjuste:d Capital Account Deficient of
the Member as quickly as possible, provided that an allocation pursuant to this Sﬂdinn 54,3 shall
e madc orflyifand to the extent that the Member would have an Adjusted Capital Account Deficit

after al} other allocations provided for i this Article V have been tentatively made a8 ifthis Section

3 were ntot in this Agreement.

5.4.4 GrossIncome Allpcation, 1n the event any Member has a deficit Capital

ccojtlnt at the end of any Fiscal Year which is in excess of the cum of the amounts such Member

< deerried to be obligated to restore pursuant to the penultimate sentences of Sections 1.704-2(g){1)

and 1.704-2(i)(5) of the Tax Regulations, each such Member shall be specially allocated items of

Company income and gain in the amount of such excess as quickly as possible, provided that an |
location purduant to this Section 5k4.;4< shall be made only if ard to the extent that such Member

ould have a deficit Capital Account in excess of such sum after all other allocations pravided for

{his Article V have been made as if Section 5.4.3 and this Section 5.4.4 were not in this

greement.
5.4.5 Nonretourse Deductions. Nonrecairse Deductions for any Fiscal Year

all be specially allocated among the Members in proportion to their Membership Interests.

54.6 Pariper Nonrecourse Deductions. Any Partner Norirecourse Deductions

Doryarns and Sevigntoe s Sioge My Potumen Corcm GPER AARG AG | spd
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for any Fiscal Year shall be specially allocated o the Member who bears the sconomic risk of loss
f with respcc{ 1o the Partner Wantecourss Debt to which such Partner Nonrecourse Dreductions are
attributable in accordance with Section 1.704-2()1) of the Tax Regulations.

5.4.7 Mandatory Alocations Under Section 704(c) of the Code.

i

Notwithstanding the Toregoing provisions ofthis Section 5.4, intheevent Section 704(c) of the Code
or Section 704(c) of ﬂ_xé Code principles applicable under-Section 1.704-H{bY(2)(iv). of the Tax
Regulations require allocations of Profits or Losses in a ynanner differént than that set forth above,
he provisions of Section 704{c) of the.Code and the Tax Regulations thereunder shall control such
allocations among the Members. Any item of Company income, gain, loss and deguction with
respect to any property (other than cash) that has been contributed by a Merber t© the capifal of the
Company of which has been revalued for Capital Account purposes pursuant to Section 1.704-
H{b)(2)(v) of the Tax Regulations) and which is required or permitted to be allocated to such
;mémhér for incowie tax purposes under Section 704(c) of the Code s0 a3 to take into account the
,ar?ation between the tax basis of such property and its fair market value at the time of 1ts
ontribution shall be allocated solely for income tax purposes in the maner so required of permitted
nder Section 704(g) of the Codeusing the traditional method described in Section 1 704-3(b) of the
Tax Regulations; pr avided, however, {hat curative allocations consisiing ofthe speci’al attocation of
gain or loss upon the sale or gther disposition of the contributed property shall be made n
accordance with Section 1.704-3(c) of the Tax Regulations 0 the extent necessary to eliminate any
sparity, to the extent possible, between the Members= book and tax Capital Accounts attributtable

1o such propesty; further provided, however, that any other method allowable under applicable Tax

[rompa—— BocamentsiCarem QPERATING AG 1wpd
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Regulations may be used for any contribution of property as to which there is-agreement between

the contributing Member and the other Members.

55  Negative Capital Accon wnfs. No Membéer shall be required to pay to the Company

or to any Member any deficit in such Member's Capital Account, upon dissolution or otherwise.

ARTICLE 6

BOOKS, RECORDS, REPORTS AND ACCOUNTS

6.1  Books and Records. At all times during the continuance of the Company, the

Managers shall keep or cause to be kept full and true books of account, in which shall be entered
fully and accurateiy.each transaction of the Company. The Company shall keep its books and
records on the same method of a,céounting employed for tax purposes. The fiscal year of the
Company shall be the calendar year. The Managers shall also cause to be prepared and filed all
¥ Federal, state and local 1ax returns required of the Company.

6.2 Retention of Books and Records.

6.2.1 The Company shall continuously rmaintain at its principal place of business set’

forth in Section 1:

(A) A current list of the full name and Jast known business or residence address of each

emiber set forth in alphabetical order together withthe contribution and the share in profits and

(B) A copy of the Articles of QOrganization of the Company and all certificates of

mendments thereto, together with executed copies of any powers of attorney pursuant to which

b FC Bocumesay and Seuiagineis Siegetby DatomonsiCerenis OPERATHILE AG § wpd
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§ any such certificate has been executed;
{8 Copies of the Company's Federal, stats and local ncome tax or information returns

: i and reports, if any, for the «ix most recent taxable years;
(D) Copes of this Agreement and all amendments thereto;

£ the Company for the six most recent

(B) Financial statemenis ©

fiscal years;
agt six fiscal years;

for at least the current and p

any's books and records
gperation of the Company;

(F) The Comp
{G) Such additional books and cecords as are necessaty forthe

cessor Managers Jescribed in Section 3.1.1(B). .

(1) The designations of suc

6.2.2 Any records maintainedby the Compan

yinihe regular course of its business

the form of, punch cards, magnetic 1ape, phﬂtegraphs,micm graphics,

ded that the records 80 kept can be convertéd into

lmay be kept on, 0¥ bein
Lor any other information storage device, provi
learly legible written f 6rm within a reasonable period of Hme.

ne Books: Records. and T

63 Member Ri hts Regarding ax_Information.

ag the right upon reasonable request:

6.3.1 Each Member b
rs, af the Member’s EXpense,

during normal business hou

(A) To inspect and copy any of
ed to be kept by the Company.

e Company's records Tequir
£ the Company's Federal,

B)To obtain a copy, at the Member's expense, @

state, and local

ncome tax of information returms for-each year.
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6.3.2 The Managers shal} send 0 each Member within ninety (90) days after the
.. gnd of each taxable year such information as ignecessary for each Member tudcmp"!em Federal

or informiation retuins.
& Member's representaﬁ
or property of any ta

ds exceptas required

and state income tax
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6.7  "Tax Matters Partner,” Warren Diamond is hereby designated to serve as "Tax

Matters Pariner” (as defined in Code Section 6231). TheTax Matters Partner is authorized and

required to represent the Company (at the Company's expense) in gonnection with all

examinations of the Comparny's affairs by tax.authgrities,_ including administrative and judicial

& proceedings. ‘
ARTICLE 7

ASSIGNABILITY OR TRANSFER OF COMPANY INTERESTS

7.1 SaleTransfer or Assignment of Percentage Interests.

7.1.1 (A) The interest of a Meriber, whether of recotd or beneficial, shall

not be assigned, conveyed, sold, or otherwise ransferred or disposed of (collectively, @

ransfer”) without the prior written consent of the Managers, which consent may be withheld

or delayed in the Managers' sole discretion; p ovided, that, as a condition to any such transfer

he Permissible Transferee shall execute an instrument pursuant 1o which such Permissible

Transferee agrees to be bound by and to comply with the terms af this Agreement that bind, and

obtains the rights and benefits that mure to, fhe transferor Member 23 though the Permissible

Transferee were such transferor. As used in this Agreement, "Permmissible Transferee" of a

;;Member means: (&) in the case of a Member that is a natural person, but not an *Additional

Member," a member of such person’'s Tmmediate Farnily; and (b) in the case of a Member that

an entity, but not an “Additional'Mcmber," any Affiliate of such entity, Notwithstanding the

ing, a Permissible Transferee shall not include any Person that is in receivership,

.23~ ' ’[ﬁ/\
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_ pankruptey, nsolvencys digsolution, liquidation o 21y sirilar procesding ot amry Person whose

incompetence has been established pursuant to a judicial deteﬁﬂination. uaffiliate” of any

Person means any Person that directly of indirectly controls, is controtled by of js under common

control with such Person. For {he purposes of this definition, control when nsed with espectto,

any Person means the possession, directly of indirectly, of the power to direct 0¥ cause the

direction of the managemant and policies of such Person, whether through the ownership of

voling gecurities, by contract or otherwise; and the terms veontrotling” and vcontrolled’ have

neanings correlative to the foregoing, nmmediate Family"® of a Person means such

, wephm) o
. Person' s Spouse, child (natural of adopted), grandchild, parent, ;}nd!or a trust for the bensfit of

- any of the foregoing, andlor a parthership or other entitjr consisting of any of the foregoing but

if any of the foregoing is less than 21 years of age at the time of such pfapesed transfer, then

such transfer may onty be made fo a trustee of a valid trust for the benefit of such person, which

- yrust shall not terminate prior to the beneficiary (or benefici aties) thereof attaining the age of21.

- "Person” means an individual, pat'mc_rship, corporation, imited ability company, trust,

unincorporated association, joint venture or other entity of whatever nature. The foregoing

provisions ofthis Section 7,1.1 shall ot be deerned o prohibita Member frompledging its right

toreceive distributions of Net Cash Flow from the Comparny, providad however that no creditor

f any Member shall have any right to become & substitute Member of the Compsany oF exercise

ny rights of Merrbers or Managers ofthe Company. Rather, the rights of any such ereditor shall

f be limited strictly and solely 10 the right 10 receive the pledging Member's right to receive

ctigidraia Siegeibly Dbsnum:};\foicm OIERATHNG AG Lk
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distributions of Net Cash Flow as and when determined by thé Managers.
7.1.2 An assignee oF transferce of any poriion of the interest of the
- Member shall be entitled to receive allocations and distributions attributable to the interest
- acquired by reason of such assignmient from and after the effective dafe of the assignment of such
interest to such assignee; however, anything hérein to the comtrary notwithstanding, the
Cémpany and the Managers shg'}l be entitled to treat the assignor of such interest as the Mémber
and absplute owner of the assigned interest in all respects, and shall iricur no lability for
allocations of net income, net losses, 0T gain or loss on sale of Company propety, or transmittal
i f reports and notices required to be given 10 Menibers hereuider which are 'x’riad;'in good faith
such assignor until such time as the writtent assignment has been received by the Cornipany,

1

proved and recorded on its books, the effective date of the assignment has passed and such
ssignee of transferee has been admitted as a2 substitute Member.

7.1.3 Any assignment, sale, exchange, transfer or other disposition in
ntravention of any of the provisions ofthis Article 7 shali be void and ineffective, ab initio and
hall not bind or be recoguized by the Company.

7.2 Intentionally Omitted

7.3. Tmtentionally Omitted

74  Admission of Substituted Members: Further Conditions.
7.4.1 No assignment of transfer of all or any part of the interest of 2 Member permitted
be made under this Agreement shall be binding upon the Company unless and until a duplicate -

riginal of such assignment ot instrument of transfer, duly exccuted and acknowledged by the

‘,Z? Documens and SﬂlWGiim'iu SicgetMy Documenis\Cotes) OFERATING A Bwd
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assignor and the transferee, has been delivered to the Company.

742 Asa condition to the admisgian of any substitute Member, ag provided in this
Article, the person so to be admitted shall exécute and acknowledge such ifistraments, in form and
substance reasonable satisfactory o the Managers, as the Man'age:s may deem necessary or desivable
1o effectuate such admission and to gonfirm f_he agreement of the person 0 be admitted as such

Member to be bound by all of the covenants, lerms and conditions of this Agregment, as Ihe same

may have been amended.

7.4.3 Any person to be admiited as 2 Member pursuant to the provisions of this
Agreemerit shall, as a condition to such admission as @ Member, pay all reasonable expenses in
connection with sugh admission as a member, E'nciuding; but not limited to, the cost of the
preparation, filing and publication of any amendment to this Agreement and/or Asticles of

Organization of the Company which the Managers deems necessary of desirable in connettion with

such admigsion.
7.4.4 In the event of the dissolution, termination, or bankruptcy of a Member, the

legal representative of such Member, or the successor in inferest of such Member, shall succeed only

to the right of such Member to receive allocations and distributions bereunder, and may be admitted
to the Company as a Member in the place and stead of ﬂt;a dissolved, terminated, or bankrupt
' Member in accordance with this Article 7 upon the consent of all of the Managers, which consent
may be withheld or delayed, but shall not be deemedto be a substitate Member unless so admitted.

7:4.5 Notwithstanding anything to the contrary contained in this Agreement, no sale

or excharige of an interest in the Company may be miade if the interest sought to be sold or

€ \frocuniras and SefingsiTnciu Slepstibly DoturpnrsiCoss OPERATING AG L -
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exchanged, when added to the total of all other interests sold or exchanged within the period of
fwelve (12) congecutive months .prior thereto, results in the termination of the Company under
gection 708 of the Cade, without the prior written consent of the Managers, which consent may be
withheld or delayed in the Managers' sole discretion.

7.4.6 Inthe event ofa permiitéd-trgrisfcr of all or part of the interest ofa Membér, )

the Company shall, if requested, file an election in accordance with Section 751 of the Code or a

similar provision enacted in lien {hereof, to adjust the basis of the Property of the Company: The

. Member requesting gaid election shall pay all wosts and expenses incurred by the Company in

cormection therewith.

7.4.7 The foregoing provisions of {his Section 7.4 shall not be deerned to limit the
requirement that the consent of the Managers be obtained or that the assignor or transferor Member
comply with the provisions of Section 7.1 hereof before and as a condition to any assignment or
transfer of 2 Member's interest in the Company.

AR’I‘I{;‘LE 8
DISSOLUTION, LIQUIDATION AND TERMINATION
OF THE COMPANY

8.1 Dissal_ution, The Company shall be dissolved upon the happening of the first of the
ollowing o oceur:

2} On the date approved by all of the Members;

(b) Upen the withdrawal, retirement, bankrupicy, liquidation o¥ dissolution of a Member, the

Company shall be dissolved unless all the remaining Members agree within 180 days of such event

ocumpng s Sciingsivein SicgeRibiy Dacwrentsfinrems OPERATING AG | wpth
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3 to continue the Company. In such event, the Company shal] continue its business pursuant o the
terms and provisions of this Agreement;
(¢) Upon the sale or other divestiture of all or substantially all of the Property of the G‘f“‘?aﬂ}’i
provided, however, that (i) if the Company receives a purchase moncy mortgage in connection with
such-sale, the Company shall continue rintil such mortgage is' paid in full or otherwise di9§oséd of;
and (ii) the Company shé]] continueifthe Propesty of the Company 1s ex_:’:hangedun&er Section 1031
of the Code; or
{d) Upon entry of a decree of juciiciai dissolution of the Company.

82  Liguidation.

8.2.1 Upon the dissolution of the Comparnty as provided in Section 8.1, the Cémpany
chall be liquidated as set forth below. Each of the Meriibers shall be _fumighcé with a statement,
. reviewed by the Company's independent accountants, which shall set forth the-dssets and liabilities
of the Company as of the date of the Company's dissolution. The Managers 0f, if there 1s no
Managers, a liquidating agent selected by a majority in interest of the Menibers, shall as promptly
as practicable liquidate the assets of the Company, close out all positions, pay or dischargeall debts, |
Jiabilities and obligations of the Company, and retain such reserves as are deemed necessary for any
. unforeseen and contingent liabilities in accordance with Section 8.2.3, The Managers or -such
' liquidating agent, as the case may be, shall then allocate and distribute the remairiing proceeds in
ash as follows:

2) To the payment of the costs and expenses of the dissolution and liquidation;

b) To the payment of the debts {including any due the Members) and liabilities of the Company in

©\Docomenis wod Sctifngstirsin SiegelIMy Dototuimte\Conem OPERATING A Lwpd
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{he order of priority, if any, as provided by law; and
(c) To each Member, pursuant to and in accordance with Sections 4.2 2nd 4.3

8.2.2 Upon dissolution and liquidation, each Member shall logk solely to the assets
of the Company for the return of his capital contribution, and shall be entitled only to a cash
distribation from thé Company in refurn t'heréﬁf, L.miass otherwise allowed by the Managers or
liquidating agent in accordance with Section 8.3. If the Company property remaining after the
payﬁient or discharge of the debts and liabilities f the Company is insufficient to return the
contribution of each Member, such Member shall have no recourse against the Managers or any other
Member.

8.2.3 Notwithstanding anything to the contrary the Managers may retain such
amounts as it deers reasonably necessary as a reserve for any contingent liabilities or obligations
" of the Company, which amount shall be paid over to an altorney or 2 bank or trﬁ&t company as
.escrew.égen’i to be held by it for the discharge of Tiabilities of the Company and the distribution of
hebalance, if any, among the Mernbers in the same manner and proportion as herein sbove provided
for in this Section.

8.3  Distribution in Kind or Sale.

2.3.1 In the event that any asset of the Company is not sold within eighteen {18)
" months of the occurrence of the event effecting the dissolution, the Managers (if then existing) or
 liquidating agent shall promptly {hereafter offer to the Members in satisfabtian of such Members'
| rights to their liquidating distribution the option either to (1) acquire ownership of any asset then

held by the Company by means of a distribation in kind; or {2) sell any asset then held by the

€ Pocupazris wnd Suihugatirun Siepetidy BowwmesMCore GFERATING AG [ wd
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¥ Company to the Managers.or any designee thereof {the "Buyer" for an amount equal to the appraised
fair market value of such asset, such price to be payable to the Members pursuant to. 8 promissory

£ note delivered by the Buyer to the Members on the terms forth below; (3) allow the Managers as

liquidating trusteg, or liquidating agent to continue to wind up the affairg of the Company in

' ac_:giordance with the terms of this Agreement; of (4_) any combination of the foregoing. The
pramissory note referred to in clausé (2) above shall be nonnegotiable and shall bear interest on ils
outstanding principal balance equal o the applicable Federal rate™ set forth in Section 1274(d) of
the Code and shall be without recourse to the Buyer and, its principals, emplﬁyees and agents, but
shall be secured by a pledge of the asset acquired by Buyer for which the note was déﬁvered. The
note shall have a matirity of five (5) years and no payrments of principal shall be due until maturity
- unless the asset securinig said riote is sold, in which case 2l principal and interest shall be due seven
| 7) days after the Buyer receives the proceeds of such sale. In addition, the note shall be prepayable
without penalty at any time,

8.3.2 I the Managers or liquidating agent determines that aportion of the Company's
assets should be disuributed in kim{ to ihe Members, it shall obtain an independent appraisal of the
r market value of each such asset as of a date reasonably clese to the date of ﬁguidation. Any
unrealized appreciation of depreciation with respect to any asset to be distributed in kind shail be
g allocated among the Members (in accordance with; the provisions of Article 5, and assurning that
the assets were sold for the appraised value), and shall be taken into consideration ifi determining
the balance in the Members' Capital Accounts as of the date of final liquidation in accordance with

Section 4.3.2. Distribution of any such asset in kind to a Member shall be c.énsidered a distribution

CBocwnots id Sengstlnwin Sicgeliddy TotwnomsiCoitm OFERATING &G 1epd
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of an amount equal to the asset's fair market value for purposes of Section 8.2.

g4  Termination. The Company chall not términate until all Company property shalf have
been disposed of and the Company's assets, after payment of or-due provisions for liabilities to the

Company's creditors, shall havebeen distributed among the Members as provided in this Agreemient

prior to the, termination of the Company as aforesaid, the business of the Company and the dffairs
of the Members, as sucl, shall continue to be gm‘aemeé by this Agr‘é&‘ment.

8.5 Reconstitution. Notﬁi;:g contained inthis Agreem ent shall impair, restrict or Timit the
rights and powers of the Members under the laws of the State of New Yorkand & yﬁtherjaﬁsdic_tin;n
in which the Company is doing busiriess to reform and reconstitute themselves as a limited liability
company following dissolution of the Company either under provisions i dentical to those set forth
herein orany others which they may deem appropriate.
g6  Cancellationofthe Articlesof Organization. Upon the completion of the distribution
. of Company assets as provided in this Article 8 and the termination of the Company, the Managers

or Hquidaﬁng agent shall cause the Articles of Organization of the Company to be canceled.

ARTICLE 9
FURTHER DOCUMENTS
9.1 E_xe'{_:ntion by Members. At any time, npon the request ofthe Managers, each Member
‘'shall execute, acknowledge and swear to any certificale required' by the Law, any amendment to o

lllll

canceilation thereof required by law, and any certificate or affidavit of fictitious firm name, trade

ADescpests s Seafingfinein Sicyety SopumriiCoreas GRERATING #07 1 wrd
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name or the like (and any amendments or cancellations thereof) required by law to carry out the
purposes of, and which are consistent with, the purposes of this Agreement; and the Managers shall

causé to be filed of record all such certificates and ingtruments as shall be required so to be filed.

ARTICLE 10
MISCELLANEOUS
10.1 Amendments. This Agreement may be amended, dnd any waiver, change,
modification, consent or discharge shall be effective, only by the written agreement of the Managers
and all 6f the Members.
102 Choice of Law. This Agreement shall be govemed any construed in accordance with
the laws of the State of New York, applicable to agreements made and to be performed entirely

within such State, without regard to principles of conflict of Jaws,

10.3  -Choice gf Forum. The parfics agree that none shall commence any litigation against
the other arising out of this Agreement ar the termination thereof except in a court located in the
State of New York. Each party consents to jurisdiction over it by and exclusive venue in such a
‘court.

104 Notices. Anynotice or other communication required or which may be giveri pursuant

E 0 this Agreement shall be in writing and shall be delivered personally, telegtaphed, telexed or sent
" y facsimile with a copy sent contemporaneously by mail, or sent by ceﬂ%ﬁed, registered, or express
ail, postage prepaid, to the relevant address set forih for in the heading to this Agreement. Any

‘such notice or communication shall be déemed given when so delivered personally, telegraphed,

wad Srulngiipain Sicgelibty D ACareim GPERATING AG 1 wpd
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telexed or faxed, or if mailed, on the earlier of the date of recgipt or two days after the datﬁ; of
mailing.

10.5  Entire Agreement. This Agreement contains the entire understanding of the parties
and supersedes and merges all prior and aonmmpnranedu's agreemgnts and discussions between the
parties. Any and all represernitations or agreements bjjfl any agent or representative of either party not -
contained in this Agreement shall be null, void and of no effect. This Agreefnent r"n_ziy not be changed
in any way, except as provided in Section 10.1 of this Agreement. .

10.6  Severability, If for any reason any provision of this Ag‘fecment, including but not
- limited to, any provision relating 10 ‘tf:mnina‘ﬁon of this Agreemiént, shall be deemed by a court of '
ompetent jurisdiction to be legally invalid or uneniforceable in any jurisdiction to which il applies,
he validity of the remainder of the Agreement shall ot be affected and such provision shall be
deerned modified to the minimum extent necessary to make such provision consistent with
applicable law, and, in its modified form, such provision shall then be enforcedble and enforced.
10.7 Binding Agreement. This Agreenient shall be bindingupon the parties and shall inure
10 the benefit of the undersigned parties and, except o the extent provided to their respective heirs,
§ exccutors, personial representatives, Successars and lawful permitted assigns. Any reference in this
instrument to any party or Member is made, such reference shall be daemed to include a refeferice
to the successors and assigns of such party or Member.

10.8  Waiver of Action for Patition. Each of the parties to this Agreement irrevocably

waives and forfeits during the term of the Company any and all right that it may have to institute or

aintain any action for partition with respect to any property of the Company.

Dockrrans md Seiaginin Siegiby D@chﬂ:'cnya!twm OPERATING 4G 1 vl

3 A




Ca :14-cv- F .
se 1:14-cv-08741-GHW  Document 1-20 Filed 11/03/14 Page 9 of 10

10.9 Terminology. All personal pronouns used in this Agreement, whether psed in the

masculine, feminine or neuter gender, shall include all other genders, arid the singular shall include

the plural, and vice versa, as fhe context may require.

10.10 Captions. The captions of this Agresment arc for convenience and reference oniy and
\in no way define, limit ot descri'ﬁe the scope or intent of this Agreementnor affect it if anyway. v

10.11 Cfei_xntemarts. This Agreement maybe sxecuted through the use of separate signature
- pages or in any number of counterparis, and each of such signature pages or counterparts shall, for
11 purposes, constitute one agreement binding on all the parties, not‘with.stanﬁing that all parties are .
of signatories to the same counterpart.

10.12  Arbitration. The parties will submit any dispute under this Agreement to an

arbitrator 1o be settled by arbitration in accordance with the Commercial Arbitration Rules or the
American Arbitration Association, and judgment upon the award rendered by the arbitrator may be
entered it any court having jurisdiction thercof. The arbitration shall be conducted in New York
County, and shallbe conducted by asingle arbitrator chosen by the America Arbitration Association.
All costs and expenses of the atrbitration, including actual attorneys' fees, will be allocated among
he parties according to the arbitrator's discretion. The arbitrator's award resulfing from such
yhitration may be confirmed and entered as a final j udgment in any court of competent jurisdiction
ad enforced accordingly. Further, the parties hereto expressly agree that pi'ocee'ding ta arbitration
nd obtaining an award thereunder will be 2 condition precedent 1© bringing or maintaining any |

ction in any court with respect to any dispute arising under this Agreement, except for the institution

of a civil action to maintain the status quo during the pendency of any arbitration proceeding and

[ R T IrocummsEatent QFERATING AG Lwpd
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except for an action to enforce the right to payment of a sum certain.

10.13 No Third Party Beneficiary. No person or entity not a party te this Agresment
shall have any rights hereunder including, without limitation, any tights under Article II
hereunder.

10.14 No Represcntations or Waranties. It is understood and agreed, that all

understandings and agreements heretofore had between the parties hereto concerning the Company,
its operations, its assets or otherwise, whelher oral or written, are merged into this A,gfeemer.s't,
(in‘c:lusi_v’e of the applicable provisions of the Goveming Agreement), which alone fully and
completely expresses their agreement, and that the same is entered into after full investigation,
neither party relying upon any statement or representation not embodied in this Agreerment made by
the other. The Members expressly acknowledge, warrant and represent that each has examined the
: Propetty and the buildings and improvements thereon on or about the date of this Agreement and
egach iS. fully familiar with the physical condition thereof and that it has béen given full e_jppormnity
condiet and that it has conducted such itivestigations of the affairs of the Compény and the
operty as each Member has considered appropriate including, without limitation, an examination
the leases. Each Member expressly acknowledges, warrants and represents to the other that no
person has miade an_y'oral or written répresentations, warrarities, prothises or guarantees whatsoever
fo such Member, whether express or implied, and, in particular, but without limitation, no such
presentations, warranties, promises or guarantees have been made with respect to the physical
ndition, rents, leases, expenses, operation or any other matter or thing affecting or related to the

operty, except as herein specifically set forth. Specifically, each Member acknowledges that the

O s am St SiegétMy OocuminCorein OPERATING AG 1.4pd f/‘j;\
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Gther Menther makes no warranty of representation, EXpress Q-t' implied, or arising by ‘operaﬁon of
1aw, with respect to, any warranty of condition, habitability, mefchantabi%ity, gr fitness for a

particular purpose of the Property or any portion thereof, or with respect 10 fhe economical,

functional, environmental sondition of the Property. Each Memberhereby specifically disclaimsany’
warmanty, ‘guaraniy or rfepresfmtaﬁgn. oral or written, past, present or-future, of, as to or concerning;

(i) the nature and condition of, as applicable, the Property or any part thereof, including, but not

Jimited to, the suitability thereof, for any and all aclivities and uses which the Company may elect
toconduct ﬁaefeﬁn, or any improvements the Comparly may eleci to construct theron, oY any ncome
to be derived therefrom or expenses to be incurred with vespect thereto, o1 any obligations or any
. other matter or thing relating 10 the same; (ii) the absence or presénce of asbestos or any
envirenmentally toxic or hazardous substances on, in, above of under the Property orthe building(s)
: and tmprovements jocated thereon, OF 01, in, above or under any property adjacent 10 OF ghutting the
Property, including, without livitation envirofunental pollutionor coiitamination of the air, waler,
ground water or soily (iii) the manner of construction or condition or stateof’ repair or lack of fepair
of any impmvemems constituting part of or iocated within the Property; (iv) the condition of any
personal property; {v) the nature or extent of any easement, restrictive covenant, ri_ght.-of-.way,
license or reservation on any portion of the Property; (vi) the compliance of the Property or the
_ operation of the Property, or portions theréof, with any laws, rules, ordinances, or r@gﬂlat‘ions‘ of any
governmental or other body inchuding, without Jliritation, those relating to aceess for the
handicapped and environmental orzohing matters; or (vif) the compliance of the Property with any

state, city or local law, rule or regulation oF governmental order of any govemmental authority.
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10.15 The parties hereto are parties of that certain "Governing Agresment” of even dale

o herewith, a true'copy of-which is annexed hereto, incorporated by reference herein, and made a

. part hereof. Any conflicts or inconsistencies between this Agreement, o0 the one hand, and the
. Governing Agreement, on'the other, shall be resolved in each and every instance in favor of the

Governing Agreement, and this Agreement shall be deemed amended if as anid to the extent

ment without further action by the partner hereto.

E equired, to conform to the Goveming Agree
N W_ITNESS WHEREOF, the parties hereto interiding 1o be legally bound,

have executed this Agreement as of the day and yeat first above writterL.

John i)b‘,i-Monam
\/

bt T e e

Warren Diamond
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SETTLEMENT AGREEMENT

- THIS SETTLEMENT AGREEMENT (this “ég;g@;@z”) is made and entered
info as of Novemb,er'l,*200=$;by arid-among () 500 LINCOLN, LLC (500 Lincoln™), a New
Vork limited liability ,company,«.(ii),_‘TUNNEL ASSOCIATES, LLC (*“Tunnel Associates”),
New York Timited:liability companyy (iii) COREM CAPITAL PARTNERS, LLC (“Corem”),
@iv) TUNNEL;SELFSTORAGE;_DLC (“I8S”), a New York limited liability company, (v)
 TUNNEL STORAGE;BARIHE_R;S; 1LC (“ISP”), a New Vork limited liability company, (vi)
\ ORAGE. I;,NCOLN, LLC (“AS g1, a New York limited liability
company, (v1i).‘,A_MERI_G;AN SELF-STORAGE MGMT. ASSOC. INC. (“ASSMA™), 2 Florida
.corporation,‘(ﬁii)'.Al\zﬂ?ERlGAH SELF STORAGE MGMT. ASSOC.LLC (“ASSMA-NJ"), 2
New Jersey limited liability- company (ix) 636 ELEVENTH ASSOCIATES, LLC, a Delaware
Jirnited liability companys (x) 636 X TRBVENTH MEZZANINE, LLC, a Delaware Himited Hability
conpany, (xi) 636 _EAR@_AS:SO@JATES, 1LC, a New York Yimited lability company, (xii)
WwOOD ELF PARTNE—RS},{LEO@)N(&W York limited liability companys (xiil) WHITE ACRE

CAPITAL, LLC (‘fWhitc'“fAcié‘?), a New York limited Tiability company, {xiv) TELCO
ASSOCIATES, L1LC (“Telev'?); a New Vork limited liability company, (xv) WARREN
DIAMOND (“Piamon »),-(xvi) JACOB FRYDMAN (“Frydman”), (xvii) MITCHELL
RUTTER (“Rutter”); (xviily JOHN DELMONACO ("B elMonaco™); (xix) WARREN
DIAMOND 2005 GRANTOR TRAJST (the “Digmond Trust”; (%) CANNIZZARO FAMILY
LIMITED PARTING b HIR LEPER); (xxD) SAL CANNIZZARO (“Cannizzaro”); and (xxii)

500 TENTE AVENUE, LLC (“300 Tenth”.

RECITALS

A.- =500 Lincoln s fhe-pwner of a ground leasehold interest in the real property
located at 503519 500 Tenth Avenug (commonly known as 500 Tenth Avenue), 512 W. 39
Street, and 5035 07-West 3 8" Street; New York, New York and the improvements thereon and
the property interests ancillary thereto (collectively, the 500 Property )-

B 1 500 Fenth is the owner of an option to purchase the 500 Property.

.C:- i The members:of-508 Lincoln and 500 Tenth are: (i) Tunnel Associates, with a
519 interest and (il)icorent, with &49% interest. Tumnel Associates and Diamond are the co-
managess of 500 Lincoh and 500 Tenth.

D. - 500Lineoln, a5 Jandlord, and TSS, as tenant, previously entered info & lease (the
1 eage’?) for the-4th/and Sthfloors of 500 Tenth Avenue and the entire adjoining building known
as 505-507 West 38@;3&&@,{9011@9@31»}(, the “Demised Premises’). The legal status, ifany, of
the Lease dated-Ogtaber 31,:2002(as amended, if amended) is the subject of currently pending

litigation thatis being disc ontinmed pursuant to this Agreement subject, however, to Section 2
- hereof, and TSS remaining in occupancy of the Demised Premises.

.. Bie.: The ferhbers of TSS are: (i) TSP, with a 49% interest; and (if) ASSL, with a 51%
interest. Dismond and Tunnel Associates are the co-managers of TSS. '

NY(C/221646.33
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F. White Acre, 636 Ear Associates, LLC, Wood BIf Partners, LLC (collectively, the
«White Acre Parties™) and Teleo are all members of 636 Elevenih Mezzanine, LLC, the sole
members of 636 Rleventh Associates, LLC, the former fee owner of the property known as 636
Bleventh Avenne, New York, New York (the “636 Property”’)- The managers of 636 Eleventh
Mezzanine, LLC are 636 White, LLC and American Telcom Mgmt., LLC. Notwithstanding the
fact that the 636 Property was sold to a third party purchaser in April 2005, Jitigations and an
arbitration among the parties hereto concemning the 636 Property have continued and are still
pending, but which are being discontinued pursuant {0 this Agreement subject, bowever, to

. Section 2 hereof. '

G In addition to the actions described immediately above, various combinations of
the undersigned are parties to currently pending Actions (as defined below) and Arbitrations (as
defined below).

H. As aresnli of, among other things, disagreements that have arisen between Tunnel
Associates and Corer/Diamond regarding the development, operation and leasing of the 500
Property and other matters (including the ‘Acfions and Arbitrations), and disagreements that avose
between the White Acre Parties and Teloo/Diamond with respect to the development, operation
and leasing of the 636 Property, and in the interest of fully and completely resolving and settling
any and all pending disputes, claims and ltigations by and between and among the various
parties hereto, subject to Section 2 hereof:

@ The paaties hereto have agreed to discontinue each of the Actions and
Arbitrations of this Agreement;

(iiy  Diamondhas agreed to assign 100% of (i) Diamond’s role as a MAanager of
500 Lincoln, 500 Tenth, and Araerican Telcom Mgmt., 1.LC to DelMonaco, (ii) Diamond’s
ownership interest in each such entity to the Diamond Trust, which Diamond represents and
warrants is and shall remain a so-~called “grantor’s trust” having Scott Diamond as jts trustee for
so long as Scott Diamond is alive and able to perform his duties as its trustee, and Diamond as its
beneficiary, (iii) any other direct or indirect management interests of Diamond in each such
entity and Corem 10 DelMonaco or 2 Himited liability company(ies) of which DelMonaco is and
chall be the sole manager and of which DelMonaco and Grace DelMonaco shall be the owner of
100% of all of the direct and indirect ownership and beneficial interests of such manager entity
of 500 Lincoln, 500 Tenth and Corem (DelMonaco or such entity, as the case may be, “JD™), and

(iv) any other direct o1 indirect management interest of Diamond in each such entity, but subject
to certain SPringing, {imited consulting rights as hereinafter provided.

(i) Corem, Diamond, DelMonaco, FLP and Tunnel Associates have agreed
that the 500 Property chall continue to be managed and operated by Tinnel Associates and ID, or
their successors permitted in accordance with the terms of the Amended and Restated Operating
Agreement of 500 Lincoln (the “Operaling Agreement”) as modified herein and except as
Jimited by Section 3 hereof and all lawfiul orders of the Court, except that the parties shall

appoint a third-party property manager as hereinafter provided.

NYC/221646.33 2-
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(iv) TSP and ASSL have agreed that the members of TSP shall sell to ASSL
all of their ownership interest in TSS on the Bffective Date (as hereinafter defined) for $1.00 and
(B) that on or before the later to occur of (x) the one hundred twentieth (120“‘) day after the
Rffective Date or {y) February 27, 2006, TSS shall surrender the Demised Premises to 500
Tincoln; . :

(v)  Tunnel Associates, Corem, DelMonaco and FLP desire to modify the
terms of thé Operating Agreement by this Agreement as hereinafter provided; and

(vi)  the parties have agreed to execute and deliver on the date hereof, inter
alia, stipulations discontinuing the Actions and the Arbitrations, with prejudice, muinal releases
with respect to the 500 Property and the 636 Property, and a judgment of gjectment and a warrant
of eviction with stay (to expedite the eviction of TSS in the event it fails to vacate the Demised
Premises as and when required hereunder).

L TSP is obligated to pay One Million Five Hundred Thousand Dollars
($1,500,000.00) plus applicable interest to FLP under that certain promissory note dated October
31,2002 between TSS, as maker, and FLP, as payee (the “Note”), which shall be repaid in the
manner described in Section 4(a) hereof.

NOW, THEREFORE, in consideration of the mutual promises hereinafter set forth and of

other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows: :

1. Definitions.

(2) For purposes of this Agreement, except as otherwise expressly provided or
unless the context othexwise requires, (i) the defined terms used in this Agreement shall incinde
the plural as well as the singnlar, and the use of any gender herein shall be deemed to include the
other genders, each if and to the extent the context so requires; (ii) accounting terms, if any, not
otherwise defined herein have the meanings assigned to them in accordance with geperally
accepted accounting principles; (i) references herein to “Articles,”“Sections,” “subsections,”
“paragraphs” and other subdivisions without reference to a document designate Articles,
Sections, subsections, paragraphs and other subdivisions of this Agreement; (iv) reference o an
exhibit without a further reference to the document fo which the Exhibit is attached is a reference
to an exhibit to this Agreement; (v) the words “herein,” “hereof,” “hereunder” and other words
of similar import refer to this Agreement as a whole and not to any particular provision; and (vi)
the word “including” means “including, but not limited to,” as is the case with grammatical
yariants or equivalents as well.

(b) Supplementing the terms defined in the recitals above and elsewhere in this
Agreement, the following terms used herein shall have fhe respective meanings set forth below:

“A stions” means the following legal actions and proceedings, each filed in and
currently pending before the New York State Supreme Court, New York County:

(i) Corem Capital Partners, LLC v. Tunnel Associates, LLC (Index No,

NYC/221646.33 3-
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601350/04);

(ii) 500 Lineoln, LLC V. Tunnel Self Storage, LLC (Index No. 404392/04;
L.&T No. 66504/04); .

(iii) Telco Associates, LLC V. White Acre Capital, LLC (Index No.

601349/04);
(iv) Tunnel Associates, LLC¥. Diamond (Index No. 109815/04);
, (v) White dcre Capital, LLC v. Telco Associates, LLC (Index No.
109814/04);
(vi) 500 Lincoln v. Wachovia Bank, N.4. (Ilndex No. 107395/04); and
(vii) Wachovia Bank, N.A. v. Tunnel Associates, LLC (Index No.
- 590670/04).

«Agreement” means this Agreement in its present form oT a8 it may be amended
or restated from time 10 time.

«Arbitrations” means each of the following arbitration proceedings filed with the
American Arbitration Agsociation (“AAAT):

(i) Corem Capital Partners, LLCv. Frydman et al. {(American Arbitration
Association Case No. 13 115 02079 04); and

(ii) Telco Associates, LLC v. Frydman et al. (American Arbitration
Association Case No. 13 115 02126 04).

«“Rusiness Day” means any day of the week other than Saturday, Sunday or a day
on which banking institutions in New vork City are obligated or authorized by law to close.

«Court” means the New Vork State Supreme Coutt, New York County.
“Docurment Holder” means Kantor, Davidoff, Wolfe, Mandelker & Kass, P L.

. Conditions Precedent. Bffective Date.

. (a) Except with respect 10 provisions of this Agreement that expressly survive the
termination of this Agreement, the effectiveness of this Agreement is expressly conditioned upon
(i) the full execution and defivery of the Surrender and Termination Agreement between 500
Lincoln, as 1andlord, and Remco Maintenance, LLC, a8 tenant (together with the documents
ancillary thereto, the “Remco Documents”), (i) the Fall execution and delivery of the lease
hetween 500 Lincoln, as landjord, and DHL Express (USA), Inc., as tenant (the “DEL 1ease™),
(iii) issuance by the Couxt of an order consenting 10 his Agreement, (iv) the “ynfreezing” by
Wachovia Bank, N. A. of all of the bank accounts currently wfrozen” by Wachovia Bank in the

v ¢
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name of 500 Lincoln, TS5, TSP, and 636 Eleventh Associates, LLC, (v) the receipt by FLP of
$1,657 ,500.00 pursuant 10 Section A(a)(iil) and (iv) detivery of ajoint notice and instruction
letter from 8 member of the Corem Grovp and a member of the Tunnel Associates Group (as
such terms are hereinafter defined) notifying the Document Holder that the conditions set forth in
clauses (i}; (), (it (iv) and (V) immediately above have been satisfied and instructing the
Document Holder to release the DH Documents from escrow and thereby cause the DX
Documents 10 salce furll force and effect, which notice 102y he given by the respective parties’
counsel. The date on which all of the following conditions 21¢ gatisfied is referred to herein as
the “Bffective Date” (¥) the conditions set forth in lauses (i), (1) (iii), @) (v) and (viy of this
Qection 2 are each satisfied, and (¥) Document Holder has received from Corem and seleased o
Tunne! Associates the funds described in Gection 10(2)- If the Bffective Date has not occurred
on or before November 4, 2005, this Agreement shall automatically terminate and be ofno
further force OF effect, except with respect to &y provisions fhat expressly gurvive the
termination hereof, whereupon the Document Holder shall promptly return each of the DH
Documents o the parties who delivered the same 10 Document Holder or destroy the same. 568
also Section 13 hereof and, speciﬁcally (but not by WY of limnitation) gection 13(6)-

(0) Fxoept with T85P ect to provisions of this Agreement that expressly urvive the
termination of this Agreement: i the Effective Date does not 0COUF and this Agreement
tprminates a8 provided above, then neither the existence of fhis Agreement nor anything
contained fherein noT A0y drafts, discussions of pegotiations hereof prior {hereto shall be
admissible OF divulged or used in any way in any Action, Asbitration 0f other dispute between or
grong any one o more of the parties Yereto or thelr affiliates or any correspondence with third
parties; the parties hereto hereby acknowledge fhat the negotialing of and enfering into this
Agreement wWas ip furtherance of settlement puUIposes only.

3, Transfer of Diamond’s Interests in 500 Lincolw

(a) Diamond, DelMonaco, FLP and the Diamond Trust agree that 00 the Effective

() D shall replace Diamond as the pianager of 500 Lincoln, 500
Tenth, and American Telcom Mgmt., LLC and the same shall automatically take effect, without
the need for any additional documentation, 0B the Rffective Date;, and

Gi) Diamond ghall transfer and assign to the Diamond Trust all of
Diamond’s right, fitle and membership interest in Corem and shall withdraw 88 a member of
Corem and shall cede any and all powel and control with respect 10 Corem; Diamond and the
Diamond Trust are eXeCW ing and delivering 10 Document Holder on the date hereof the
Assignment of Membership Tnterests in the form attached hereto as Rhibit A (with all missing
information prop erty filled in), ©0 be released and delivered to the Diamond Trust (with copies 1
Diamond, DelMonaco, FLP, Rutter and Frydmat) on ihe Bffective Date.

Tunnel Associates hereby consents to the replacement and assigoments
described in Qection 3(2) above and agrees that the same a1 hereby permitted notwithstanding
the ownership restrictions set forth in Section 7.1.4 ofthe Operating Agreement. Grace
DelMonaco shall be successor managex of ID in the event of the death or physical o mental
inoapacity of DelMonaco. Notwithstanding fhe foregoing, Soott Diamond (Diamond’s son) shal
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replace DelMonaco or Grace DelMonaco as the manager of JD upon the earliest of the following
to ocour: (x) the sixth apniversary of the Effective Date; (y) the death of both DelMonaco and
Grace DelMonaco; or (z) the death of DelMonaco after the third anniversary of the Bffective
Date, but in no event whatsoever may Seott Diamond ever replace DelMonaco or Grace
DelMoncao as the manager of JD or ofherwise have any interest in JD prior to the first (1
anniversary of the Bffective Date.

(¢) If and for so long as either Frydman or Rutter or any entity in which either of
them or any of their immediate family members has a direct or indirect beneficial, equitable,
ownership, management ot other interest, then in no event may Diamond ever (i} be a manager
of 500 Lincoln, 500 Tenth, 636 Eleventh Mezzanine LLC, 636 Bleventh Associates, LLC, JD or
American Telcom Mgmt., LLC again or ever bave any ownership, equitable, whether direct or
indirect, in any such entities again from and after the Bffective Date (other than as beneficiary of |
the Diamond Trust) or (ii) serve as the trustee of the Diamond Trust. - '

(d) For the avoidance of doubt, any and afl obligations, approvals or consents that
are imposed on or granted by Diamond or Corem pursnant to this Agreement shall be deemed
accepted and agreed to by DelMonaco, FLP, JD and the Diamond Trust.

(€) If at any point in time any manager of 500 Lincoln or any member or principal
of any member or manager of any member of 500 L incoln or 500 Tenth or the trustee of the
Diamond Trust or any party having direct or indirect control of such member or manager (i) has
ever been convicted or indicted of 2 crime, other than a traffic violation, (i) declared or declares
bankruptey or (iif) no longer desires or is able to serve as manager of 500 Lincoln or to retain its
ownership interest in 500 Lincoln or a member of 500 Lincoln or to serve as trustee, as the case
may be, then, such party shall be replaced, and the successor replacement manager and/or
successor interest-holder must be a person who has never been convicted or indicted of any
crime other than a traffic violation or deciared bankruptcy and is reasonably acceptable to any
{ender or prospective lender on the 500 Property. DelMonaco, Rutter, Frydman and Scott
Diamond each hereby represents and warrants that he has never been convicted or indicted of a
erime other than a traffic violation and that he will promptly notify the others hereto if and when.
such representation is no longer true. From time to time and within five (3) business days after
written request but not more often than four (4) times per calendar year unless required in
commection with any then existing loan or potential institutional financing (as defined in Section
9 hereof) relating to the 500 Property, each manager of 500 Lincoln and 500 Tenth and the
principals of each member of 500 Lincoln and 500 Tenth shall each certify that he has not ever
been convicted or indicted of a crime. Nothing contained in this paragraph shall be deemed to
Jimit the restrictions and consent rights set forth two paragraphs above. -

(f) Without limiting any of the provisions set forth above limiting or restricting
Diamond’s direct and indirect ownership and management rights in 500 Lincoln, Corem, D,
etc., the parties agree that after the one (1) year anniversary of the Rffective Date, Diamond may
serve as & consultant and give advice to Corem, DelMonaco, Scott Diamond, Grace DelMonaco,
1D and/or their successors and assigns regarding 500 Lincoln, 500 Tenth, Corem or any entity
directly or indirectly involved in the ownership of the 500 Property. As a consultant and solely
with respect to anything in any way relating directly or indirectly to 500 Lincoln or any of its
affiliates or the 500 Property, Diamond is not anthorized or permitted to sign checks on behalf

NYC/221646.33
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of, or to serve as agent oI as attorney-in-fact for: Corem; TD; DelMonaco; Grace DelMonaco,
Cannizzaro; FLP; any other principai or manager of Corem or JD; 500 Lincoln; 500 Tenth; or
Americen Telcom Mgmt., LLG; and for one (1) year following the Effective Date, Diamond
shall not have any right to attend any meetings relating fo 500 Lincoln or the 500 Property,
except as regards 78S and its obligations required by this Settlement Agreement. Nothing
contained in this Section 3(f) shall be deemed to prohibit Diamond from attending meetings
relating to the 500 Property in his capacity as consultant (as aforesaid) after the one-year
anmiversary of the Effective Date, except and to the extent that the purpose of any such meeting
s to take an action requiring the vote or consent of the members or the managers of 500 Lincoln
or any affiliate of 500 Lincoln.

4. New Note; Note: Landlord Acconnts; Operating Agreement Waterfally Deal Fee.

(2) Each of the following shall ocour contemp oraneousty {but in the order listed
below) on the Effective Date, but 2 moment in fime before the sale set forth in Section 5:

()  Diamond shall lend 500 Lincoln Nine Hundred Seven Thousand
Five Hundred Dollars ($907,500), and repayment terms shall be evidenced by a note (the “New

Note™) in such amount and in the form attached hereto as Exhibit G, which 500 Lincoln, as
malker, shall deliver to Diamond contemporaneously with the funding of such loan proceeds.

@) Notwithstanding any other provision of this Agreement or the
Operating Agreement to the contrary and prior to making any other distribution of capital, 500
Lincoln shall distribute One Million Six Hundred Fifty-Seven Thousand Five Hundred Dollars
($1,657,500) 10 Tunnel Associates, which shall be funded from the following sources:

(1)  Nine Hundred Seven Thousand Five Hundred Dollars
($907,500) from the New Note proceeds; and

(2) Seven Hundred Fifty Thousand Dollars ($750,000) from
the funds in 500 Lincoln’s currently “frozen” accounts at Wachovia Bank, N.A. #s
9000012610622 and 200001 134589 (collectively, the “L andlord Accounts”); the parties have
been advised by counsel for Wachovia Bank, N.A. that as of August 31, 2005, the aggregate
amount in the account was 3 1,296,801.73 of which and that no deposits or withdrawals have
been made since then or shall be mads prior to the Effective Date.

(iiy Upon receipt of said One Million Six Hundred Fifty-Seven
Thousand Five Hundred Dollar ($1,657,500) distribution, Tunnel Associates shall use $150,000
{o repay its loan 10 TSP and distribute the remaining $1,507,500 to its members, which will then
cause the members of TSP (i.e. Rutter and Frydman) each to then contribute Seven Hundred
Thirty-Seven Thousand Seven Hundred Fifty Dollars ($753,750) to TSP in the form of a capital
contribution. ' :

(iv) TSP shall use the combined One Million Five Hundred Seven
Thousand Five Hundred Dollars ($1,507,500) contributed by Rutter and Frydman and the
$150,000 paid by Tunnel Associates pursuant to clause (iii) immediately above to repay the Note
and one-half of the accrued and unpaid interest (i.e., $157,500) thereon in the aggregate amount

NYC/221646.33

7 (U




Case 1:14-cv-08741-GHW  Document 1-22

Filed 11/03/14 Page 1 of 10

of One Million Six Hundred Fifty-Seven Thousand Five Hundred Dollars ($1,657,500).

Provided that the Note is repaid in the mauner st forth above, FLP agrees t0 waive the
remaining interest due under the Note, and upon guch repayment shall return the Note to TSP
marked “canceled” and, wpon request shall deliver any other documentation reasonably requested

by TSP confirming that the Note has been satisfied.

(b) The New Note chall be paid out of cash flow from 500 Lincoln after payment
of expenses due 0 third-party obligees (as provided in Qection 4(e) below).

(c) Notwithstanding anything contained in Section 4(d) below to the conirary, the
balance remaining in the Landlord Accounts after payment 10 Diamond of the New Note shallbe
distributed as follows: Three Hundred Twenty-Five Thousand Dollars ($325,000) to Tunnel
Associates and Two Hundred Twenty-Five Thousand Dollars ($225,000) to Corem, and any
remaining balance ghall be paid 50% to Tunnel Associates and 50% to Corem. Any other
operating accounts of 500 Lincoln, including the accouni(s) held by the receiver for 500 Lincoln,
shall be transferred to the new account described in Section 8(d) below.

(d) Section 4.2 of the Operating Agreement ishereby deleted in its entirety and
replaced with ihe following (the references to the “Settlenent Agresment” being 10 this
Agreement):

4.2, Allocations of Net Cash Flow. Net Cash Flow distributable in
accordance with Section 4.1 (Le., after first paying the amounts
payable by the Coropany o third-party obligees and thereafter the
New Note) shall be distributed to the Members 28 follows:

() first, 50%to T unnel Associates and 50% to Corem, pari passi,
until the Members have each received a refurn of their capital
contributions to the Company made with respect to the items
described on Schedules A, B and C of the Setflement Agreement;
and

(i) then, 50% to Tunnel Associates and 50% to Corem, except that
the fixst One Million Eight Hundred Thousand Dollars
($1,800,000) that is otherwise digtributable to Corem under this
Qection 4.2(ii) shall be distributed to Tunmel Associates.

(e) For the avoidance of doubt (and without any intention confising or
minimizing or effect or effectiveness of Section 4(d) above), Corem hereby unconditionally
waives any rights 10, and jrrevocably assigns to Tunnel Associates all of its right, title and
interest in and to the One Miltion Bight Hundred Thousand Dollars ($1,800,000) of distributions
that would have been payabte to Corem if Section 4.2 of the Operating Agreement were not
amended as provided in section 4(d) above. This paragraph ghall be deemed a direction by
Corem to distribute said One Million Eight Hundred Thousand Dollars ($1,800,000) to Tunnel
Associates, Nothing in Section 4(d) above of elsewhere in this Agreement ghall be deemed to
offect the allocation of profits and losses between the members of 500 Lincoln as set forth in the
Operating Agreement. '

NYC/221646.33
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(f) The parties agree that Sections 4(d) and 4(e) serve as 2 amendment 0 the
Operating Agreement and that no furtber documentation is required 10 gffect the modifications 10
the Operating Agreement get forth in ections 4(d) and 4(e)-

(g) The parties to this Agreement hereby appoint Document Holder as attorney-
in-fact to effectuate any and all of the transfers required by Section 4(2)-

Tnteresis in TSS to AS SL.

5. Sale of TSE's Ownership

.

{a) Onthe Effective Date and immediately after the consummation of the
transactions referred to in Paragraph 4(a) above (incinding the repayment of the Note int fult) and
subject tO {he terms and conditions of this Agreement, (@) TSk shall sell, transfer and agsign to
ASSLall of its right, title and interest in and 10 TSS and chall withdraw as & membes of TS and
ghall cede any and all power and control with respect 10 TSS and (i) ASSL shall pay o TSP
$1.00. TSP is executing and delivering t0 Document Holder on the dafe hereof the Assignment
of Membership nterests in the form attached hereto as Exhibit A (with all missing information
properly fitled in), to be released and delivered to ASSL oD the Bffective Date (the documents

provided for in this Agreement tO be executed and deljivered to Document Holder are hereinafier
referred to collectively as the “DEL Documents”)-

DL Lobhise=

. (b) Bffective upoh gonveyance descibed in Section 5(a) above, TSP shall be
released and discharged from 211 liability and obligation it may have with respect £ the future
operations of TSS. ,

(c) Onthe Pffective Date but only after payment by TSS of the pro rated rent for
the month of October 2003 (which cental shatl be paid on the Bffective Date, ifnot already paid
by TSS receiver), ASSL shall be entitled to retain all of the funds in the following TSS
operating accounts: (i) the currently “frozen” Wachovia Bank, NL.A. account #200001131 4576
(the parties acknowledge that as of Augnst 31, 2005, the parties Were advised that the account
balance was $79,665.84 and to best of the parties kmowledge no deposits OF withdrawals have
been made since then or shall be made prior to the Bffective Date), which funds have since been
ransferred t0 the receiver for TSS, (i) the currently “frozen’ Wachovia Bank, N.A. account
controlled by the receiver for 1788, and (iii) the TP Morgan Chase Bank, N.A. credit card deposit
account and notwithstanding anything contained in the Operating Agreeiment of TSS to the

-

contrary, TSP ghall have 1o right thereto OF interest therein;

_ (d) The sale described in this Section 5 shall not e construed to imp ajr any rights
of ASSMA to receive any management OF other fees from 138 from and after the consummnation

of such sale.

() Corem, 78S and ASSL hexeby jointdy and severally ipdemnify Frydmat,
Rutter and their respective entities and affiliates against any and all loss, cost, €XP ense or Hability

ith respect to the obligations of 7SS and/or its prior Of future members and/or principals from
and after the Bffective Date.

£) TSP and Tunnel Associates each represent and warrant that nOne of them bave
amy creditors other than those arising out of this Agreement.

e vmanIGAR A
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6. Qccupancy and Qurrender of Demised Premisesd by TSS.

(a) As additional consideration. for this Agreement TsS shall have the right 10
occupy the Demised Premises until the later 10 oceur of () the one pundred twentieth (1 20™) day
after the Effective Date or (D TRebruaty 27,2006 (such date or, i cartier, the date TSS actually
vacates and gurrenders possession of the Demised Ppremises 10 500 Lincoln in accordance

(b) TSS agrees that as evidence of the fact that it has vacated and surrendered
occupancy of the Demised Premises, TSS shall deliver 2 pofice certifying that ithas yacated and
surrendered possess'on of the Demised premises in the form attached hereto as Txhibit B bY
pand or by @ national overnight courier to: Tunnel Associates, 11.C,clo White Acte Tquities,
1LC, 111 Fulton Streeb New York, New York 10038, Attention: Jacob Frydman, with 2
gimultaneous copy @ Arent Fox PLLC, 167 5 Broadway, Wew York, New Yoik 10019,
Aftention: Karen F. Candreva, ESd. which must be received 0O later then the close of business
on the gecond pusiness 42y after the Surrender Date in order to be timely detivered. Timely
delivery of said notice ghall be yalid evidence that TSS has vacated and surrender of gecupancy
of the Demised Premises. :

(c) 500 Lincoln hereby agrees that there chall be 10 charg® to TSS for TSS's right
to OCCUpAncy fhe Demised Premises fom the Bffective D2 through the qurrender Date and that
all “Rental” a8 quch term 1 defined in the 1ease betweel 500 Lincoln and TSS are abated from
the Bffective Date through the Surrender Date and that TSS has 10 outstanding Rental payab‘ie
for any period prior fo the date pereof, 28 evidenced by that certain Amendment 10 Lease being
executed on the date nereof in the form attached bereto as Bxhibit ¢ jrereof to be held by
Document Folder and 10 e released from escrow on the Bifective Date. If Rental bas been paid
for any period after the Bffective Date, TSS shall be entitled to 2 refund for the portion of such
monies such allocable 10 such period(s) after from the Rffective Date, which refund shall be
made prompﬂy following the Bffective Date. The parties acknowledge that the lease ceferenced
in this Section 6(c) is the gubject of titigation and the nothing contained fhis Section 6(c) shall
e construed hethes or not that lease has been yerminated.

(d) Upon fhe removal of the receiver for TSS of, {f sooner, WheD legally
eymissible, ASSL shall caus® 1SS to notify its licensees and any otheT party to whorm it has
anted any rights in OF to any portion of the Demised Premises a8 required bY the Heense
agreement and applicable jaw that the Jicensee must remove its property 1O 1ater that the
Qurrender Date. TSS will either arrang® for remnoval and relocation of fheir stored items.or
terminate their licensecs. 78S will not accept any new licensees Of renewals OF extension of
existing licenses from and affer the Bffective Date. ASSL furiher agrees t0 cause TSS t0 comply
with 2ll legal requirements in conpection with such terpinations and relocations, 85 the case &Y
pe. TSS and ASSL agree that neither of them not their prlnmpals or affiliates ghall take OF direct
any action that is in contravention of the provisions in the notices required to e delivered BY {hi
Section 6(d) or that otherwise circumvents {he intention of this Agreerriant with respect 10 THS¢
duty to timely vacate and surrender the Demised Premises. 10 fhe event of a breach of this
gection 6(d) Corern, TSS, and ASSL shatl jointly and severally ipdemnify 500 Lincoln against
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the actual amount of any and all rent that would otherwise have been payable by the tenant under
the DHL. Lease but for a breach by TSS or ASSL (“Lost Rent’”) under this Agreement and, if
applicable, the Repair Costs (as defined 1n Section 6(g) below), which obligations ghall be the
sole remedy o 500 Lincoln i the event of 2 default under this Section 6(d)- The acts of the
receiver for TSS of the manager appointed bY guch receiver ghall not trigger 2 defanlt by TSS
under this Section 6(d).-

(e) Upon the occurrencs ofthe Effective Date, TSS consents t0 the immediate
entry of 2 Final Judgment of Bjectment (the “judgment”) and the immediate jgsuance of a
Warrant of Tviction (the «iarant”) by the Clerk of the Supreme Court, County of New York in
the forms attached hereto a8 Byhibit D, with the execution of the Warrant to be stayed until the
Qurrender Date. The Warrant and Judgment are to be held by the Document Holder until, and if,
the Bffective Date 0CCUTLS. If the Effective Date hasnot ocoutred, the Document Holder shall
destroy the Warrant and Judgment 28 provided for in Section 2(e)- '

() TSS hereby waives any right to seck an extension of the Surrender Date and
agrees that it shall not make any application 0 any Court (ex parte OF otherwise) modifying or
yacating fhis Agreement and/or the stibject matter thereof and shall not otherwise seek amy delay
of its eviction from the Demised Premises pursuant 10 ¢he Warrant for any reason, TS5
acknowledges that it does not object to the entry of the Judgment oX the issuance of the Warrant
as set forth herei, and it waives any and all rights of appeal. Furthermore, 1TSS waives the fight
to assert any and afl defenses 0 the Judgment 0f Warrant and stipulates that it may not seek 2
stay of, of otherwise prev ent the issuance of execution of, the Warrant.

(g) On ot prior to the Surrender Date, TSS shall deliver the Dernised Premises to
500 Lincoln in its then seyg.3g” condition with no removal, fepair Of restoration obligations,
except that TSS shall be obligated to: (i) remove from the Demised Premises all of its personal
property and the personal property of any and all of its licensees 0T other parties t0 whom TSS
has granied any snterest in or to the Demised Premises, including, any and all equipment,
fixtures, storage 1ockers and so _called “cages,” (ii) repair any material physical damage to the
Demised Premises occurring from the date hereof through the Surrender Date (ordiriaxy wear and
tear excepted), and (jif) remove any and all signage at the Demised Premises OF otherwise at the
500 Property placed by, 08 behalf of of ¢hrough TSS or any agent of 188 (including the signage
on the scaffolding and the signage at the 500 Property)s failing which, Tunnel Associafes ghall
have the anilateral right o rerpove the same oD behalf of 500 Lincoln at TSS’s Xpense:
Notwithstanding to the foregoing, T4S’s obligation under (1) and Gi) of this Section (2) shall be
Yimited to (x) Lost Reat and (¥) if applicable, TP air costs (but only 10 the extent jncurred in
conmection with 500 Lincoln’s delivery obligations under the DHL Lease) (the «R epair Costs™)s
in, either case arising out of the preach of TSS’s obligations under (1) and (1) of this Section (8)-
TSS hereby acknowledges that after the Surrender Date ithas no farther right whatsosver to

. place any signage at the 500 Property- Tymnel Associates acknowledges and agrees that TSS
chall have full access to the elevators in connection with its move-out subject only to the rights

of other tenants, including any rights of Remeo under the Remco Documents.

_ (h) TSS represents, warrants and covenants that not ing has been OF will hereafter
be done OT suffered whereby the Lease, or the term OF estate thereby granted of the Demised
Premises, OL Ay part thereof (if any), or any alterations, installations, additions and

11
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improvements that remain in the Demised Premises following the Surrender Date, ot any patt
thereof, if any, has been or will be encumbered in any way whatsoever by TSS as of the
Surrender Date, and that with acknowledgement of but not regard to the litigation referenced in
Recital D of this Agreement, TSS owns and will own the lessee’s interest in the Lease (if any)
and has and will have the right to sorrender the same, and that no one other than TSS will have
acquired through or under TSS any right, title or interest in or to the Demised Premises, or any
part thereof, or in or to said alterations, installations, additions and/or improvements or any part
thereof. TSP represents, warrants and covenants it has not independently encurmbered the
leaschold or its interest therein in other fhan in connection with the loan from the Cannizzaro
Pamily Limited Partnership I and any transaction in which ASSL has had involvement.

(i) TSS confirms that it is owed no security deposit or interest on it from 500
Lincoln or any other party in cormection with the Lease or TSS’s occupaney of the Demised
Premises. Upon the ocourrence of the Effective Date (and only then), 500 Lincoln agrees that
TSS has fully paid all of its obligations to 500 Lincoln arising out of its occupancy of the
Demised Premises through September 30, 2005, and except (i) with respect fo any amount due
and unpaid from October 1, 2005 through the Bffective Date and (ii) as otherwise set forth in this
Agreement (e.g,, Sections 6(3), 6(m) and 6(n)(iii)), TSS shall have no further obligations to 500
Lincol provided it complies with the terms of this Agreement.

() IfTSS fails to vacale the subject premises on the Surrender Date, 500 Lincoln
may cause the Warrant to be executed upon service of a marshal’s notice. 500 Lincoln may
cause the marshal’s notice to be pre-served prior to the Swrrender Date. Furthermore, 500
Tincoln shall be entitled fo Lost Rent occasioned TSS’s failure to timely vacate and sarrender of
the Demises Premises. Corem, TSS and ASSL shall and hereby agree to jointly and severally
indemmify 500 Lincoln against the amount of Lost Rent and, if applicable, Repair Costs,
occasioned thereby.

(k) TSS shall give 500 Iimeoln and/or its agent access to the Demised Premises
on or prior to the Surrender Date for the purpose of inspection, and 500 Lincoln agrees that any
such inspection shall be conducted in quch manner so &s to minimize any interference with TSS’s
operation and vacatur of the Demised Premises,

(1) In the event TSS leaves any personal property, fixtures or equipment in the
Demised Premises following surrender of the Demised Premises, the same shall be deemed
abandoned and 500 Lincoln may dispose of, or retain, same, and without liability on the part of
500 Lincoln or TSS for leaving same except as otherwise provided in this Agreement.

(m) TSS hereby acknowledges that: (i) effective as of the Surrender Date, TSS
will have forever abandoned and surrendered any claim of possession of the Demised Premises;
(i) in the event that it remains in possession of the Demised Premises after the Surrender Date,
TSS will be in breach of this Agreement and its liability shall be limited to Lost Rent; (iii) 500
Lincotn is entitled to immediate possession of the Detmised Premises as of the Surrender Date;
and TSS’s liability for damages for such breach shall be limited to Lost Rent and, if applicable,
Repair Costs, occasioned by TSS’s failure to timely vacate and surrender of the Demises
‘Premises in the condition required by Section 6(g) above.

//
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(n) TSS acknowledges that upon its failure to quit and vacate the Demised
Premises OR OT pefore the Qurrender Date in accordance with this Agreement:

@ the stay of the execution of the Warrant shall smmediately be

vacated;

(i) 500 Lincoln M2y without further notice to TSS, proceed to
execute forthwith on the Warrant on the first business day after the date on which TSS is

required to vacate the Demised Premises (1.5 the Surrender Date), or any day subseguent
thereto;

(iit) 78S shall be 1iabte to 500 Lincoln for the attorneys’ 1665, costs and
disbursements of any legal actions Of proceedings taken by 500 Lincoln to evict T<S fiom the
Demised Premises;

(iv) 1n addition to serving or causing to be gerved the notice of
execution of the Warrant, 500 Lincoln may apply, without notice 10 TSS, to the Covxt for any
injunction Or warrant necessary to compel TSS 0 vacate the Demised Premises immediately
after the gurrender Date. TSS acknowledges that 500 Lincoln is without an adequate remedy at

_ 1aw and faces ;mmediate and jrreparable harm umless and until 500 Lincoln. obtains possession of

the Demised Premises. Nothing contained in this Section 6(n)v) ghall be deemed 1o expand
T9Ss Hability hereunder for fajlure to fimely vacate and, surrender the Demised Premises
beyond the gxpress provisions of fhis Agreement, inclnding, without limitation, Sections 63

6(m) and 6)GED):

(o) TSS farther represents that it has conducted such investigation and made such
consultations as it deems necessary in connection: with this Agreement and the subject matier
nereof and further represents that it understands that, by entering Into this Agreement, it shall
ermanently relinquish any further claim OF right, if any, to remain in the Demised Premises
and/or any other penefit (inclnding but not limited to succession rights, cublet rights, rights of

first refusal, and any otber rights, i any) from and after the Surrender Date.

(p) Acceptance by 500 Lincoln of any payments from TSS whether pursuant £0
the Lease, the terms of this Agreement O otherwise, chall not be deemed 2 Waiver of, and shall
not in any Way bar, Himit, gualify or delay, 500 Lincoln’s right to commence any le gal actions OF
proceedings to obtain jmmediate possession of the Demised Premises upon expiration of the stay
of execution of the Warrant. Neither a delay in the execution of the Warrant not T $8’s
continned OF extended occupancy of the Demised Premises with or without 500 Lincoln’s
consent shall be deemed a waiver of any kind of any of 500 Lincoln’s rights OF remedies under

(his Agreement or 20 other document entered into I pomection with the transactions hereby
contemplated-

(@ Notwithstanding anything contained in this Agreement, the Operating
Agreement or &Y DH Document to the contrary, Tunnel Associates ghal] have the authority and
power to act nnilateratly on tyehatf of 500 Lincoln in connection with the enforcement of 500
Lincoln’s rights and remedies in the event TSS fails to vacaie and surrender the Demised
Premises a8 and when required hereunder (€.8: Tunnel Associates shall not be required to obtain
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Cotern’s consent priot 0 lifting the stay on the Warrant pursuant 10 this Agreement).

7. Discontinuance of Actions and Arbitrations.

. (2) Bach of the parties hexeto agrees that effective upon the execution and

delivery of this Agreement, it shall not take any other action in furtherance of the proceedings in
the pending Actions and Asbitrations other than the execution and delivery of the following
documents and except for any and all actions necessary to effectuate o enforce the terms of this .
Apreement (including entry of the judgment of ejectment and issuance of the warrant of eviction
described above), each of which is being executed and delivered to the Document Holder in
ESCrow contemporaneously nerewith and shall be released from escrow and become escrow oD

the Bffective Date!

) stipulations discontinuing all of the pending Actions, with
prejudice;

(ii) stipulations discontinuing all of the pending Arbitrations, with
prefudice;

(i) mutual general releases with respect to the 500 Property and the
636 Property, excepting therefrom only the parties’ respective rights and obligations under this
Agreement and fhe substance of the side letter seferenced in the last sentence of Section 32

hereofl

Any party hereto may submit the aforementioned stipulations o the Court or the AAA, 28 the
case may be.

{b) Furthernore, 38 part of the discontinnation with prejudice of all of the pending
Actions, including the Actions to which 500 Lincoln and TSS are parties, the parties
acknowledge that notwithstanding the Court’s Order, dated June 10, 2005, granting the motion of '
Tunnel Associates, 500 Lincoln and TSP for the appointrment of a receiver for 500 Lincoln and
798 and the Court’s order dated July 27, 2005 appointing separate recetvers for 500 Lincoln and
the business operations of TSS, the parties shall make joint application to the Court to discharge
the receivers on and as of the Bffective Date. Tn the everit the receiver for TSS or his agent(s) oF
attorneys has received of is owed fees, Tunnel Associates shall on the Effective Date 01
immediately after auch fees are invoic ed and the Landlord Accounts have been “unfrozen,”
yeimburse TSS for 50% of such fees paid or owed to such receiver, its agent(s) and his attormeys.

(c) Itis the intention of the parties that they hereby, effective as of the Effective
Date, release each other and their respective officers, members, Managers, directors, agents and
employees in all disputes arising between them that were commenced or could have heen raised
prior to the Bffective Date, subject, however, to the side letter referenced in the last sentence of

Qection 32 hereof.

8. Management of the 500 Prop__em; New Operating Accounts Accountant.

(a) Corem and Tunnel Associates shall appoint either, Grubb & Ellis

14
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Management Services Inc., Cushman & Wakefield, Inc. or CB Richard Ellis, Inc. at mutually
agreed upon, commercially competitive rates to manage, operate and administer (inclading with
respect to operating accounts and all other cash flow matters) the 500 Property effective on or
about the Effective Date. The Corem Group members and Tunnel Associates acknowledge and
agree that as of the Bffective Date, no party other than the manager fo be appointed pursuant to
this Section 8(a) has any property management role with respect to 500 Lincoln or 500 Tenth or :
is entitled to any fees (past, curtent or future) in connection with any such property management °
for 500 Lincoln or 500 Tenth, including, without limitation, ASSL or ASSMA. In the event the
Effective Date does not occur, nothing contained in the immediately preceding sentence shall be
construed as any ratification or acknowledgement by Tunnel Associates that any such other
management agreement ever previously existed.

- (b) Corem and Tunnel Associates agree on a going-forward basis (Le., with
respect to tax returns for 2005 and beyond) to replace the existing accountant for 500 Lincoln
with Deloitte & Touche LLP or another accountant that is mutually acceptable to Corem and _
Tunnel Associates. If, however, the existing accountant fails to prepare the tax returns for 2004
or earlier (if applicable), other than by the failure of the parties to agree as to the content of the
tax returns or to provide the necessary documentation and information to the existing accountant
to enable him to complete the returns, then Corem and Tunnel Associates each agrees to delegate |
that tax work to the new accountant. Notwithstanding the foregoing, the existing account shall |
not be replaced until the existing accountant bas been paid outstanding fees in the amount of
Eleven Thousand Fight Hundred Dollars ($11,800) for sexvices it has provided to S00 Lincoln
and 500 Tenth, the latter, if applicable. .

{c) Ratter, Frydman, Tunnel Associates, Corem and Diamond (and if requested,
TD and DelMonaco) expressly covenant and agree to execufe the Remco Documents on behalf of
500 Lincoln if and when requested by one or more of the others.

{d) Corem and Tunnel Associates agree that on the Effective Date they shall open
a new operating account for 500 Lincoln, which shall require co-signatures or DelMonaco and
Rutter on behalf of Corem and Tunnel Associates, respectively for any withdrawals, transfers or
other activity on the account, except and to the extent of the rights intended to be delegated to the !
new property manager fo be appointed pursuant to Section 8(a) above.

9. Fipancing of the 500 Property. Corem and Tunnel Associates agree that 500 Lincoln
and/or 500 Tenth (as appropriate) should maximize the full leverage potential of the 500
Property; neither party shall withhold their consent to any financing or financings of the 500
Property based on any assertion or belief that it is no longer in the best interest of 500 Lincoln
and/or 500 Tenth (as appropriate) or any stakeholder therein to leverage the 500 Property for less
than 100% of the maximum amount capable of being financed from the 500 Property through
any one or more institutional financings. The parties also agree that such financing (i) shall be
non-recourse to the members of 500 Lincoln and/or 500 Tenth (as appropriate), the principals,
beneficial owners, managers and affiliates of the managers and members of 500 Lincoln and/or
500 Tenth (as appropriate) other than any so-called “bad-boy” guaranties, environmental carve-
out indemmities or the like (and if the parties are jointly and severally liable under any such ?
gnaranty or indemnity, then they shall indemnify each other to the extent that such guaranty i
exceeds their ownership interest in 500 Lincoln and/or 500 Tenth (as appropriate)), (i) may be

NYC/221846.33
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interest only; (4ii) shall te for a term of ten (10} yeats {or oI OF fewer), (i) if it is a so-called
“permanent" {oan, it shall not have an interest rate in eXCess of 200 basis points for Treasury

potes having a terd equal to the term of the subject loan. Ror purposes of this Section 9 only, the }
term “500 Property” ghall not include 500 Lincoln’s and/or 500 Tenth’s (as appropriate) interest ‘-i
in the property and improvements located at 512 w. 3™ Street, New York, New York. The ;
provisions of Section 9 shall only apply 10 financing strategy for, and any 10 an(s) entered into '
from, the ffective Date ihrough the fifth (5“‘) anmiversary of the Bffective Date. Ag used herein, |
the term cipstitutional financing” shall have the meawing set forth on Exhibit B attached hereto '
and made a part hereof. The parties agree that the selection of any mortgage broker to assist in

the financing of the 500 Properiy shall be made jointly by the managers of 500 Lincoln and 500 |
Tenth, except that Richard Stanton is agreed io be the mortgage broker with respect to financing |
Fom UBS. ¥ UBS does not provide all of the financing, then. the managers shall seek financing !
from Wachovia Bank, N.A. and/or Morgan Stanley, in which event the managers agrees the ;
mortgage brokers shall be Milton Ciplit in the case of Wachovia Bank, N.A. and Arthur Kloc,in .

the case of Morgan Stanley.

10. Costs and BExpenses.

(a) Upon receipt of notice from Document Holder that the conditions set forth in
clanse (x) of Qection 2{a) hereof have been satisfied, Corem shall remit to Document Holder
50% of each of the costs and expenses jisted on Schedule A attached hereto and made a part
heveof, whereupon Document Holder chal] retain such fimds until Tunnel Associates has
farnished evidence of payment of such expenses 1 Document Holder in the form of 2 vendor's
invoice marked “paid” of cancelled checks or the like, and, provided that such expenses Were ';
incimred solely for the benefit of the 500 Property, Document Holder is thereupon jrrevocably ‘
directed to release fe same to Tunnel Associates. Tupnel Associates represents that such costs |
and expenses have previously been paid by or 0B behalf of Tunnel Associates for the penefitof
500 Lincoln and that with respect to any such payments made by check, such checks have :
cleared or are in the process of clearing. All of the costs and expenses listed on Schedule A shall |

- . t

be deemed capital contributions made 50% by Tunnel Associates and 50% by Corem.

(b) Diamond, Corem and Tunnel Associates hereby ratify on behalf of 500
Lincoln each of the costs and expenses tisted on Schedule B attached hereto and made a part
hereof (all of which costs have been incurred but are unpaid), provided that such expenses WeIe
incurred solely for the benefit of the 500 Property, and agree that Corem and Tunnel Associates
ghall each make capital contributions o 500 Lincoln in the amount of 50% of each such cost or
gxpense promptly upoD. written demand by the other and that 500 Lincoln shall pay the same as

and when each guch cost or eXpense becomes due and payable.

(c) Diamond, Corem and Tunnel Associates hereby pre-approve on behalf of 500
Lincotn each of the costs and expenses isted on Schedule ¢ attached hereto and made a part
hereof (alt of which have not yet been incurred), provided that such expenses WeIe incurred
solely for the benefit of the 500 Property, and agree that Corem and Tunnel Associates shall each
make capital contributions to 300 Lincoln in the amount of 50% of each such cost Of eXpense
promptly upon written demand by the other and that 500 Lincoln shall pay the same as and wher
cach such cost OI expense becomes due and payable. '

R L



Case 1:14-cv-08741-GHW  Document 1-22  Filed 11/03/14 Page 10 of 10

(d) For the avoidance of doubt, all expenses of 500 Lincoln set forth on Schedules:
A, B and C, as well as any other future costs or expenses incurred by 500 Lincoln shall be
funded by Tunnel Associates aud Coxem as co-members of 500 Lincoln on a 50/50 basis and
shall be repaid in the manner set forth in Section 4(¢) hereof, specifically Sections 4.2.1 (2) and
4.2.2(a) of the Operating Agreement as amended by Section 4(d) hereof.

11. Buy-Sell. From and after the latest to occur of (i) the second (2nd) anniversary of the
Effective Date, (i) full payment to Tunnel Associates of the Deal Fee, and (jii) acquisition by
500 Tenth (or its designee) of fee title to the 500 Propexty, Corem and Tunnel Associates shall
each have the right, to be exercised in its sole and absolute discretion, to invoke the buy-sell
procedure set forth below.,

() The invoking Member (the “Offeror”) must give written notice (hereinafter
referred to as the “Qffer Notice™) to the other (the “Offeree”) that the Offeror desires to sell its
menbership interest in both 500 Lincoln and 500 Tenth (but not only one or the other, unless one
of those entities has since been dissolved) and the terms upon which the Offeror would be
willing to sell, which terms shall include, at a minjmum, the purchase price and a closing date
that is not later than one hundred twenty (120) days or sooner than sixty (60) days after the date
of the Offer Notice, which notice shall be accompanied by a non-refundable deposit in the form
of a certified check made payable to Offeree in the amount of ten (10%) percent of the purchase
price that wold be payable by Offeror if Offeree were to accept said offer described in this
subparagraph (which will be credited against the purchase price if the Offeror winds up being the
buying party hereunder) (i) below. Within fifteen (15) days after receipt of the Offer Notice and
the aforesaid certified check (time being of the essence with respect thersto), Offeree shall elect
by written notice to Offeror to proceed under either subparagraph (i) below or the subparagraph

(ii) below (the “Response Notice”). Failure to timely respond shall be deemed an election under
subparagraph (ii) below.

)] Offeree may elect to purchase all of Offeror’s membership
interests in both 500 Lincoln and 500 Tenth (or, if one of those entities has since been dissolved,
the entity that is the subject of the Offer Notice) at the price set forth in the Offer Notice and
otherwise under the applicable terms and conditions contained in the Offer Notice (except that
Offeree may adjust the Closing date by stating a new Closing date in the Response Notice
provided such date remains not later than one hundred fifty (150) days or sooner than sixty (60)
days after the date of the Offer Notice) in which event; (A) Offeree shall remit with the delivery
of the Response Notice a non-refundable deposit in the form of a certified or bank check payable
to the order of Offeror in an amount equal to ten (10%) percent of the purchase price stated in the
Offer Notice (which will be credited against the purchase price payable by Offeree); (B) Offeree
shall return with the delivery of the Response Notice the check proffered by Offeror with the
Offer Notice; (C) at Closing (as hereinafter defined), Offeree shall pay the balance of the
purchase price stated in the Offer Notice by certified or bank check payable to Offeror; (D) at
Closing, Offeree shall ¢ause any principals of Offeror to be released from all obligations under
their guaranties, indemnities or the like delivered on behalf of the Offeror and/or 500 Lincoln
and/or 500 Tenth (collectively, the “Guaranties™); if, however, Offeree cannot obtain a release

for all or any part of the Guarenties after using good faith commercially reasonable efforts, then
" in lieu of delivering the same, Offerce shall be permitted to deliver an indemnity agreement
pursuant to which Offeree and its principals (e.£., Diamond, DelMonaco and FLP on the one

NYC/221646.33
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hand and Frydman and Rutter on the other hand) jointly and severally indemnify any such
principal(s) against a0y and all liability, loss, cost or eXpense (including legal fees) thereafter |
arising for which releases Wete not obtained; and (B) at Closing, Offerot and Offeree (andthe |
additional indemnities mentioned 8b0Ve, if applicable) ghall exchang® instruments gvidencing
fhe assignment of Offeror’s membership interest in both 500 Lincoln and 500 Tenth (or, if one of
fhose entities has since heen dissolved, the then the entity that is the subject of the Offer Notice)
to Offeree and such other documents, including, if applicable, fhe aforesaid inderonity, in form
and substance reasonably satisfactory to the parties and {heir counsel, as &r¢ customarily
exchanged at closings of membership interestsina limited liability company; 0% instead,

- o s e

(iv) Offeree may elect 10 gell all of its membership interests in 500
Lincoln and 500 Tenth (o, if one of those entities has since been dissolved, the entity that is the
subject of the Offer Notice) 1o Offeror at the price per percentage ownership interest in 500
1incoin set forth in the Offer Notice, in which event (A) Offeree shall be entifled to retain and
deposit the check proffered py Offeror with the Offer Notice (which will be credited against the \
purchase price payable by Offeror); (B) at Closing, Offerot ghall pay the balance of s2id
purchase price by certified or bank check payable to the Offeree (fime being of the essence); (O
ot Closing, Offeror shall cause 8By principals of the Offeree i0 be released from a1l obligations |
\mder any Guaranties delivered on behalf of the Offeree and/or 500 Lincoln and/or 500 Tenth; if;
however, Offeror capmot obtain 2 selease for all or anty part of the Cuuaranties, after using good
faith cornmercially reasonable efforts, then in Heu of delivering the same, Offeror shall be :
permitted 10 deliver an :ndemnity agreerent pursuant {o which Offeror and its principals e
- Diamond, DeiMonaco and FLP on the one hand and Frydman and Rutter on the other hand) ‘1
i
il

et

indemuify any such principal(s) against any and all liability, loss, cost OF EXpense (including
legal fees) thereafter incurred by such principal under the Cuaranties for which releases Weit not
obtained; and (D) at Closing, Offeror and Offeree (and the additional indemnities mentioned \
above, if appﬁcable) ghall exchange instruments evidencing the assignment of Offeree’s -
membership interest in 500 1incotn and 500 Tenth (or, if one of those entities has since been
dissolved, the then the enfity that is the subject of the Offer Notice) to Offeror and such other
documents, including, if applioable, the aforesaid indemnity, 1o form and substance reasonably
satisfactory 0 the parties and their counsel, as ate customarily exchanged at closings of

merabership interests in a limited liability company-

e e et

et 2

(b) The closing on the guch purchase and sale of the subject membership interests
(the «Cosing’”) shall take place at the offices of the selling party (or its counsel), and funds and
documents will be exchanged pursuant to the terms of the Offer Notice or the Response Notice,
as the case may be, The selling party chall deliver title to its merbership interests free and clear
of all liens and encumbrances. The Closing shall be on a business day designated by the selling
party upon not less than fifieen (15) business days’ prior written notice to the buying party and in.
alt events not later {han one hundred twenty (120) days after the dafe of the Offer Notice, time
being of the essence for such dates. _

it e R T

(c) Ifthe buying party fails to deliver the balance of the purchase price at Closing
as provided above, the selling party shall be entitled to refain the deposit a8 liquidated damages,
it being agreed that actual damages would be difficutt 1f not impossible t0 ascertain.

(d) The buying party and the selling party each agrees to take any and all actions

avrR1646.33
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at closing as &1e seasonably nec essary to help the other 0 effectnate & like-kind exchang® in a
~ connection with the puy-sell pursuant to Section 1031 of the Tnternal Revenie Code, including, |
but not {imited to () entering 1040 @ like-kind exchange trust agreement authorized by 2 \
«qualified : ntermediary” acceptable 10 the parties t0 effectuate 2 like-kind exchange which |
agreement ghall be in the form and substance gufficient 10 allow such party’s exchange of the 5001
. ‘property 10 qualify as 2 {ax-free exchangs under said gection 1031, and (i) paying 10 the \
qualified intexmediary the purchase pricé balance due at Closing in accordance with the !
instructions of the intermediary; prtwided, howevet, that (A)inmo event shall the non-requesting
arty be required t0 take title to Y other real property O to incur any additional expenses not
reimbursed bY the selling patty OF \jability o order {0 offectuate the 1ike-kind exchange, B) the
tike-kind exchange shatl not delay the Clo sing Date and (C) any change in ownership struciure
(&8s conveyance by 500 Lincoln and/or 500 Tenth of its real property fo the respective mexobers |
as tenants—in—common) shall be effected no so0net than a moment in time before the buy-sell t
{ransaction 18 consununated. The requesting party, whether the setler or the buyer, agrees 10 \
indennmify, defend and hold the other party harmiess fromt and against any and all costs,
EXpEDses; claims and other 1jabilities of a1y Xind arising with regard to the effectuation of atax
free exchange 88 described herein. Netwithstanding anything t0 the contrary provided herein, the |
non-requesting party makes 1O representations or warranties as {o the tax ireatment for the '%
{ransaction contemplated hereby or the ability of the transaction contemplated t0 qualify for Tike- \
Iind exchang® treatrnent pursuant {0 Section 1031 of the Code. 1o the event both parties desire 10}
effectnatie 2 1ike-kind exchange as described herein, each party ghall pay anty and all costs l-
agsociated with their respective {ransactions, without any obligation of either party t0 Teimburse \
the other.

\
i
4
!
i
\,

'*,

|

(¢) If the gelling party £ails to sellits membership interests OF tenancy-in-common \
interest as yequized by gection 11(2): {he buying partys no‘cwmlstanding gection 12, may

comimence al action for specific performance and damages iD 8 court of competent jurisdiction.

(f) TIME 1S OF THE RSSENCE with respect t0 each of the time periods set forth |
in this Section 1L ]

12. Dispute Resolution. \\

(a) All disputes between fhe parties nereto and/or under the Op erating Agreement
arising out of of selating in any Way to this Agreement O the business of 500 Lincoln, 500 Tenth,
636 Fleventh Mezzanine, 1LC, 636 Eleventh Associates, 1LC or American Telco Mgmt-, L1LC
after the Rffective Date, (exclusiva of any dispuies expressly retained by T udge Cabn pursuant to
the order approving fnis Agreement, “Digputes) shall be resolved exclusively pursnant 10 this
Gection 12. The parties nereto expressly waive their ights 1o seck resolution of Disputes i &y
ofher judicial of pon-judicial forum. The purpose of this section is 10 ensure the speedy, efficient
and inexpensive resolution of Disputes.

(b) Dispute resolution ghall be commenced by the claimant (the «Claimant”)
serving by hand deliverys qvemnight delivery bya afional courier of certified mail/retum. receipt
requested at she address(es) st forth on Schedule D attached hereto 2 detailed, writien notice of
claim along with copies of all available supporting documentary evidence (2 “(Claim’”) upon the

.

pazty (0r pasties) against whom the claim is asserted (the «pespondent’ .

19
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\
|
(c) Within twenty (20) business days after receipt of a Claim, the Claimant and ‘1
Respondent, if they agree, shall jointly designate a retired federal of New York state court judge '
or a litigator each of whom must have at least fourteen (14) years of commercial litigation \
experience and reasonable expetience in real estafe related transactions ot disputes to act s the |
sole and binding arbitrator to resolve the Claim. If the parties cannot agree, the parties shall !i
retain JAMS Endispute (“JAMS”Y within five business days. There shall be no ex parte i
communications with JAMS or the arbitrator without delivery of a copy of such communication
to its adversary’s counsel. The parties shall instruct JAMS fo provide the parties forthwith with 2
tist of all available JAMS arbitrators, who até either retired federal ot state court judges OF
litigators each of whorm must have fourteen (14) years O OTe commercial litigation experience \
and reéasonable eXP erience in real estate related trangactions or dispudes. Within ten (10) |
business days of receipt of the JAMS list, the pasties shall, if they can, agree upon a single |
individual on the JAMS list to serve as the arbitrator. If the parties cannot agree, JAMS shall be |
jnstructed o appoint an arbitrator from its fist, which appointoent ghall be made within ten (10) \
business days of the date of such instruction. The person designated under fhis Section 12(c) to \
serve as the arbitrator is referred to herein as the «Arbitrator.” : ‘
{

(d) Pending a final decision by ihe Arbitrator, the parties ghall be jointly
responsible 0 advance the Arbitrator’s fees and the incidental costs of the arbitration proceeding
guch as rentals, efc. Bach party shall pay its pro rata share of such fees and costs within five (5)

1
|

Huginess days after submission of & will for same from. the Arbitrator OY vendor. \
L

(e) Within twenty (20) business days affer the appointment of the Arbitrator, the
Respondent shall serve by hand delivery its detailed answer 0 the Claim with all available
supporting evidence (the «Angwer”). General allegations and denials are not permitted.

|
(f) Within twenty (20) business days after service of the Answer, gach party must E
serve its request for production of documents (“Document Request”). Document Requests must \
be as specific as is possible; they may not be designed to impose unnecessary burdens or expense |
on the oppoSing party. The requesting party 18¥ require the producing party to make available

to the requesting party copies of all documents bemng produced by undertaking in its Document
Request to pay the reasonable costs of copying such documents. .

(g) Within twenty (20) business days of service, written responses {0 Document

Requests (the “Dygoument Resp onse’”) must be served by hand delivery or overnight delivery by 2
national courier. Any objection imade to a request calegory must be specific and must delineate 1
clearly the Teason. for the objection. General, unspecific objections shall be deemed null and ‘\
void, shail constitute a waiver of any objection, and shall require production of the requested 1
documents. o

(K) Within ten (10) business days after service of the Document Response, copies \
of all responsive do suments to requests that are not objected to must be made available to the \
party requesting them for inspection and copying o, if the Document Request s0 SP ecified,

copies of such documents must be produced upon payment by the requesting party of the

reasonable costs (including 1ab or) of copyng such documents.

AV1921646.33
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@ Al disputes concerning adequacy of document production and objections
shati be gubmitted to the Arbitrator for final resolution. The party secking 10 compel production
ghall serve by hand delivery O overnight delivery by 2 pational courier and submit in writing 2
motion to comp el, within fourteen (14) business days after the document production. The
producing party shall serve bY hand delivery OF overnight delivery by 2 national couriet and
submit 2 wiiften TEeSpONse within fourteent (14) business days of service of the motion. The

Arbitrator shall ale within ten (1 () business days afier receipt of the response.

() The Arbitrator shall have final, binding anthority o resolve all substantive and
procedural disputes. The Arbitrator chall impose monetary andfor othex sanctions on any party
or counsel whom the Arbitrator finds to have acted in bad faith, for purpose of delay oF with the
intent to unduly purden or fiarass another paty Of counsel.

(k) Al disputes regarding depositions shall be submitted smmediately 10 the
Atbitrator bY conference telephone call. The Arbitrator ghall rule on all deposition disputes five
(5) business days of the dispute being bmitted. Al evidentiary obj ections at trial shall be

sesolved by the Arbitrator. \

() The trial or hearing date set by the Atbitrator (the “Trial Date”) shall be 1o
1ater than six (6) moonths after the service of the Claim.

(m) Forty (40) business days before the Trial Date, the Claimant chall sexve O
{he Respondent and submit 10 the Arbitrator 2 list of no MO then five (5) Witnesses it intends to
call at the trial. For witnesses pot subject to the Claimant’s conirol, statement of the witness’
expected testimony shall be submitted by the Clajmant. THIrty (30) business days before the
Trial Date, the Respondent ghall sexve On. the Claimant and submit {0 the Arbitrator & fist ofno
more {han five (5) witnesses it intends to call.at the trial For witnesses not subject to the
Respondent’ g control, 2 statement of the witness’ expected testimony shall be submitted by the
Respondent. Rither party may apply to the Arbitrator for leave 1o call more than five (5)
witnesses. The Axbitrator shatl grant cuch requests only for good cause shown. The prefere
course is to {imit each party 1o five (5) or fewer witnesses.

\

. . .

(n) The parties may take depositions from each Wimiess identified by an opposing
party. NO deposition &y jast more than tWo (2) days. The parties shall cooperate i scheduling
depositions. ‘AYl depositions shall be scheduled to conclude by of pefore the fourteenth (14th)
business day before tial. There ghatl be 1o prionity afforded any pasty in the order of
depositions. The sole grounds for objections at depositions ghall be privilege and palpable

harassment.

(o) If requested by the Arbitralor, each party shall serve and submit a trial briefin
addition to the witness affidavits and gtatements. THe trial briefs shall be no longer than thirty-
five (35) double spaced pages and shatl be served and qubmitted to the Agbitrator on the fifth
(5) business day before the Trial Date.

The trial shall be conducted in the most efficient and expeditious Manner
practical. The trial shall be held at a venue in New York City and at tnes determined by the
Arbitrator. The trial shall be held cach business 42y from Monday through Friday until
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completed. Bach side shall be allocated forty (40) hours of trial time. Trial time shall be
recorded by the Arbitrator. A party’s trial time shall include the time when its counsel is
questioning a witness whether on direct or cross examination, Oral argument by counsel shall
also count fowards that party’s trial time. The Federal Rules of Evidence shall apply.

() Upon congclusion of the trial, the Arbitrator shall indicate whether he is
prepared to rule without farther briefing. If no further briefing is requested, the Arbitrator shall
issue a written opinion within thirty (30) business days. If the Arbitrator requests further
briefing, the parties shall simultaneously serve by hand delivery and submit post trial opening
briefs of no more than fifty (50) double spaced pages within twenty (20) business days after the
trial concludes. The parties shall serve by hand and submit post trial reply briefs within fifteen
(15) business days after service of the opening briefs.

 (©) If there is post trial briefing, the Arbitrator shall issue a written opinion within
thirty (30) days after submission of the parties’ reply briefs. The Atbitrator’s decision shall be
final, binding and non-appealable. The Atrbitrator shall determine all issues of fact and law. The
Asbitrator shall determine who is the prevailing party on each issue in the case. Different parties
may be prevailing parties on different issues.

(s) S ubject to the discretion of the Arbitrator, the Decision of the Arbitrator may
be submitted to any court of competent jurisdiction to be enforced.

(t) The prevailing party shall be entitled to recover from the non-prevailing party
its attorneys’ fees and its costs and expenses of suit, including actual attorneys’, consultants’ fees
and the portion of the arbitrator’s fees it has paid. In the event that any party hereto secures a
judgment in any proceeding brought to enforce or interpret this Agreement, then any cost of
expense incurred in enforcing or in successfully appealing from such judgment, including,
without limitation, actual attorneys’ fees shall be paid by the party or parties against whom such
judgment has been rendered or against whom an appeal is won, and shall be recoverable
separately from and in addition to any other amount included in such judgment. This section is
intended to be severable from the othet provisions of this Agreement and to survive and not be
merged info any such judgments.

"13. Conditions Precedent to Parties” Obligations,

(2) Conditions Precedent to Corem’s Obligations. Supplementing Section 2
hereof, Corem’s obligation to consummate the transactions bereby contemplated is subject to the
following conditions (all or any of which may be waived, in whole or in part, by Corem):

® The representations and warranties made herein by Tunnel
Associates in this Agreement shall be true and cozrect in all material respects on and as of the
Bffective Date.

(i)  The other parties to this Agreement shalt have ;ierfonned all

obligations required by this Agreement to be performed by them on or before the Effective Date
or Suirender Date.

MNY(C/221646.33
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(b) Conditions Precedent to Tunnel Associates’s Obligation. Supplementing
Qection 2 hereof, Tunnel Associates’s obligation to consummate the transactions hereby
contemplated is subject to the following conditions (all or any of which may be waived, in whole

or in part, by Tunnel Asso ciates):

$)) The representations and warranties made by Corem in this
Agreement shall be true and correct in all material respects on and as of the Effective Date.

(i)  The other pariies to this Agreement shall have performed all
obligations required by this Agreement to be performed by them on or before the Effective Date
or Surrender Date.

(c) Conditions Precedent to All Parties’ Obligations. An executed agreement
with Wachovia Bank, N.A., to release (“unfreeze”) all of the bank accounts currently “frozen” by
Wachovia Bank in the name of 500 Lincoln, TSS, TSP, and 636 Eleventh Associates, LLC.
Tunnel Associates and Corem (and their successors and affiliates, if and as applicable) hereby
agree to file stipulation(s) with the Court to “unfreeze” the currently frozen bank acconnts at
Wachovia Bank, N.A. on the Effective Date.

(d) Conditions Precedent to Other Parties” Obligation to Close. The obligations of
fhe other parties to consummate the trangactions hereby contemplated is subject to the rest of
parties to this Agreement (exclusive of parties that control, are controlled by or are under
comimon control with such party) having performed all obligations required by this Agreement to
be performed by them on or before the Surrender Date or Effective Date.

(¢) No Impediment to Fulfill Obligations. Aside from the Actions and
Arbitrations, all of which are intended to be resolved by this Agreement and the deliveries being
made contemporaneously herewith to be released from escrow on the Effective Date, no party fo
this Agreement is aware of the inability of any other party, their principals, managers or the
principals of their managers to fulfill any obligation(s) under this Agrecment.

14. 636 Funds. To the extent not previously paid, then contemporaneously with the
execution of this Agreement, the members of 636 Rleventh Associates, LLC shall cause the
funds being held in any bank account belonging to or being held for the benefit of 636 Eleventh
Associates, LLC to be disbursed to the members in 636 Eleventh Associates, LLC pro1ata in
proportion to their relative percentage interests in 636 Eleventh Associates, LLC, pari passu,
after first making the following payments: (i) $7.908.20 to TSS; (i) $23,093.10 to 500 Lincoln;
and (iii) repayment of the $31,000 loan made by 500 Lincoln to 636 Eleventh Associates, LLC,
if not yet then repaid. This Section 14 chall survive the termination of this Agreement.

15. Closing. The release of the DI Documents and the delivery of any other documents
required to be delivered hereunder shall be made on the Effective Date (if not previously made),
but in no event later than five (5) business days after the Bffective Date and shall be coordinated
ot the offices of Arent Fox PLLC, 1675 Broadway, New York, New York 10019. Upon
consummation of the transactions contemplated hereby, Document Holder shall release the DH
Documents to the appropriate parties pursuant to the court order.

NYC/221646.33
s u
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16. Representations and Warrapties of the Tunnel Associates Group Members. Unless
otherwise specifically provided below, each of the members of the Tunnel Associates Group
represents and warrants as follows:

(2) TSP represents and warrants that it owns ifs membership interest in TSS free
and clear of all security interests, liens, pledges, hypothecation and encumbrances of any kind or
nature whatsoever (except as may exist under or pursuant to the Operating Agreement of TSS),
and, except as set forth in fhis Agreement, it has not assigned or transferred or agreed to have
such interest assigned or transferred.

(b) Tunnel Associates, TSP, fhe White Acre Parties, Frydman and Rutier
(collectively, the * unnel Associates Grown”) each represenis and warranis that the elections to
(i) sell Tunnel Associates’s interest in TiS3 and (i) to setfle the Actions and Arbitrations and
agree to the other {ransactions conternplated hereby are absolutely discretionary on its part (as
applicable); it has made such elections of its own. free will because it suits its business purposes;
this Agreement has been negotiated on an arms’-length basis and that such party has had the
benefit of counsel of its choice; and none such party has been coerced or otherwise compelled to

participate in the iransactions contemplated by this Agreement.

(c) None of the members of the Tunnel Associates Group has relied upon any
statements made by, or information provided by, any of Corem, TSS, ASSL, ASSMA, Telco,
DelMonaco, D, the Diamond Trust or Diamond (collectively, the “Ciorem Group”) or ifs
professionals and agents, whether written. or oral, express or implied, as to (i) the current or
future value of 500 Lincoln or Corem’s membership interest therein, TSS or TSF’s menibership
interest therein, (ii) the business plans for the 500 Property or TS5, or (iif) any other matters
pertaining to the decision to enter into this Agreement. The Tunnel Associates Group has
conducted its own due diligence with respect to this Agreement, and is fully satisfied that there is
full, fair and adequate consideration for the fransactions set forth herein. '

_ (d). Tunnel Associates, TSP and the White Acre Parties are each duly organized,
validly existing and in good standing under the laws of the state in which each respectively was

organized.

(e) Each member of the Tunnel Associates Group has the pbwer to enter into this
Agreement, and has been duly authorized by any and all necessary or proper action that may be
required as a prerequisite to the execution and delivery of this Agreement.

(f) Other than the Actions and Arbitrations, there are 1o legal or administrative
proceedings pending or, to the best of knowledge of any member of the Tunnel Associates
Group, threatened against or affecting any member of the Tunnel Associates Group, that would
adversely affect a1y member’s legal authority or financial ability to perform its obligations under

this Agreement.

(g) Bach individual executing this Agreement on behalf of a member of the
Tunnel Associates Group is anthorized to do so.

17. Representations and Warranties of the Clorem Gronp Members, Unless otherwise

EI[
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specifically provided below, each of the members of the Corem Group represenis and warrants
as follows:

(a) Corem represents and warrants that owns ifs membership interest in 500
Lincoln free and clear of all security interests, liens, pledges, hypothecation and encumbrances of
any kind or nature whatsoever (except as may exist under or pursuant 0 the Operating
Agreement), and, except as set forth in this Agreement, it has not assigned or transferved or

agreed to have such interest assigned of transferred.

(b) Bach of the members of the Corem Group Tepresenis and warrants that the
clections to (i) purchase TSP's interest in TSS and (ii) settle the Actions and Arbitrations and
agree to the other transactions contemplated hereby are absolutely discretionary on its part (as
applicable); it has made such clections of its own free will because it suits its business purposes;
this Agreement has heen negotiated on an arms’-length basis and that such party has had the
benefit of counsel of its choice; and none such party has beent coeroed or otherwise compelled to
participate in the transactions contemplated by this Agreement.

(c) None of the members of the Corem Group has relied upon 2y staternents
made by, of information provided by, any memtber of the Tunnel Associates Group O its .
professionals and agents, whether written ot oral, express OT implied, as fo (i) the current oF
fature value of 500 Lincoln of Corem’s membership interest therein, TSH or TSP’s membership
interest therein, oT the Management Agreement, (i) the business plans for the 500 Property or
T88S, or (iil) any other matters pertaining o the decision to enter into this Agreement. The
Corem Group has conducted its own due diligence with respect to this Agreement, and is fully

satisfied-that there is full, fair and adequate consideration for the transactions set forth herein.

(d) Corem, ASSL, ASSMA and Telco are each duly organized, validly existing

and in good standing under the laws of the state 10 which each respectiv ely was organized.

(e) Bach member of the Corem Group has the power to enter into this Agreement,
and has been duly authorized by any and all necessary or propet action that may be required as a
prerequisite to the execution and delivery of this Agreement. .

No member of the Corem Group is a debtor in or contemplates OF anticipates
being a debtor in any voluntary Or involuntary proceeding under Title 11 of the United States
Code or under any state laws relating o the protections of debtors or is the subject of any general
assignment for the benefit of creditors, and each memmber of the Corem Group is solvent and able

to pay its debis as they become due.

(g) Other than the Actions and Arbitrations, there are DO legal or administrative
proceedings pending or, 0 the best of knowledge of any member of the Corem Group,
threatened against O affecting any member of the Corem Group, that would adversely affect any
member’s legal authority or financial ability to perform its obligations under this Agreement.

(h) Bach individual executing this Agreement 0D behalf of a member of the
Corera Group i authorized to do s0.
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18. Document Holder Provision. In addition to the other provisions contained herein
regarding the DH Documents, the parties hereto hereby acknowledge and agree as follows:

~ (a) Document Holder shail not be or become Yable in any way or to any person
for its refusal to comply with any adverse claim or demand being made for the all or portion of
the DH Documents. Docurzent Holder shall not be responsible for any act or failure to act on its
part nor shall it have any liability under this Agreement or in comection herewith except in the
case of its own willful default or gross negligence. Upon Document Holder’s delivery or deposit
of the DH Documents in accordance with the provisions of this Agreement, Document Holder
shatl be automatically released from all obligation, responsibility and liability hereunder.

(b) It is expressly understood that Document Holder is acting heveunder for the
convenience and accommodation of the parties hereto and as a depository only and is not
responsible or Jiable in any manner whatsoever for the sufficiency, correctness, genuineness or
validity of any instrument received by or deposited with it, or for the form of execution of such
instruments, or for the identity, authority or right of any person executing or depositing the same,
or for the terms and conditions of any instrument pursuant to which Document Holder may act.

(¢) The duties of Document Holder are purely ministerial. Document Holder.
shall not have any duties or responsibilities except those set forth in this Agreement and the
Clourt Order and shall not Incur any Hability in acting upon aiy signature, notice, request, waiver,
consent, receipt or other paper or document believed by Document Holder to be genuine, and
Document Holder may assume that any person purporting to give it any notice on behalf of any
party in accordance with the provisions hereof has been duly authorized to do so.

(d) Document Holder shall not release any DH Document without prior written
consent of both the Corem Group .nd the Tunnel Associates Group, which consent may be given
by their respective Counsel. Document Holder may act o cefrain from acting in respect of any
matter referred to herein in full reliance upon and by and with the advice of counsel, which may
be selected by it. Document Holder shall bave the right to assign all of its obligations hereunder
to a third party reasonably acceptable to Corern and Tunnel Associates provided (a) Document
Holder delivers the DH Documents to such third pazty and (b) such third party assumes all of
Document Holders obligations herennder in writig.

(e) The parties hereto hereby jointly and severally agree to indemnify and save

~ Document ‘Holder harmless from and against any and all loss, damage, claim, liability, judgment
and other cost and expense of every kind and nature which may be incurred by Document Holder
by reason of its acceptance of, and its performance under, this Agreement (including, without
limitation, reasonable attorneys” fees, disbursements and cowrt costs), except in the case of
Document Holder’s own willfill default or gross negligence.

(f) This Section 18 shall survive the Bffective Date or the sooner termination of
this Agreement.

19, Counteggarté. This Agreement may be executed in connterparts, each of which will
be an original as regards any party whose name appears thereon and all of which together will

U
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constitute one and the same instrument. This Agreement will become binding when one or more
counterparts hereof, individually or taken together, bear the signatures of all parties reflected
hereon as signatories,

20. Attorneys’ Fees. Each party to this Agreement agrees that it shall bear its own costs
and attorneys’ fees incurred in connection with the negotiation and signing of this Agreement
and in connection with the Actions and Arbitrations.

21. Entire Agreement. This Agreement contains the entire agreement between the parties
relating to the subject matter hereof, all prior negotiations between the parties are merged by this
Agreement and there are no promises, agreements, conditions, undertakings, warranties or
representations, oral or written, express or implied, between them other than as herein set forth.
This Agreement contains the full and complete understanding of the parties, and no statements or
representations made prior to the execution of this Agreement, unless expressly contained herein,
shall be binding upon the parties.

22. Benefit and Burden. All terms of this Agreement shall be binding upon, and inure to
the benefit of and be enforceable by, the respective personal representatives, heirs, successors
and assigns of the parties hereto.

23, Governing Law. This Agreement is intended to be performed in the State of New
York and shall be interpreted, construed and enforced in accordance with the laws of such
jurisdiction, without giving effect to the conflict of laws provisions thereof, The venue of any
action arising out of or relating to this Agreement, whether state or federal, shall be New York

County.

24. Due Authorization. Each person executing this Agreement represents and warrants
that he or she is duly authorized and empowered to enter into this Agreement and has the
requisite authority and approval to bind the party so represented.

25. Representation by Counsel; No Construction Against Drafter. Bach party represents
and warrants that he, she or it has been represented by, and has consulted with, the counsel of
his, her or its choice regarding the provisions, obligations, rights, risks and legal effects of this
Agreement, and that all parties have had an opportunity to be involved in the negotiating and
drafting of this Agreement. As such, the parties have participated, and have had an equal
opportunity fo participate, in the drafling of this Agreement. Accordingly, no negative inference
shall be taken against any party as the drafter of this Agreement.

26. Amendment. This Agreement may not be modified, amended or terminated, in whole
or in part, without the express written agreement of all of the parties to this Agreement.

27, Certain Transfer Taxes. Theé parties agree 500 Lincoln shall be responsible for any
and all real property fransfer taxes that may be payable in connection with TSS’s swrrender of the
Demised Premises, the sale of the equity interests in TSP to ASSL (or its designee(s)) or the

Note or New Note. <

28, Jurisdiction. The Court shall retain jurisdiction over the Actions in order to effectuate

NYC/22164633
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and enforce the terms of this Agreement and shall have all of the powers and remedies available
at law and in equity to do so.

29. Pregentment fo the Court. Both parties will present this Agreement to the Court for
approval, including immediate filing by 500 Lincokn (without notice o TSS or any other party),
in conmection with entry of a judgment of gjectment and issuance of a warrant of eviction,
subject to the stay of execution provided for herein.

30, Blectronic Signafures. Facsimnile signatures shall be deemed as originals for all
purposes of this Agreement.

31. Notices. Any notice sent hereunder to any member of the Corem Group (or any of its
affiliates or the affiliates of any such memb er) shall be sent to the addresses provided on
Schedule D for the Corem Group; any notice sent hereunder to any mentber of the Tunnel
Associates Group (or any ofits affiliates or the affiliates of any such member) shall be sent fo the
addresses provided on Seohedule D for the Tunnel Associates Group.

32. Miscellangous Deliveries. Ifnot already accomplished, Frydman and Diamond shall
execute on behalf of 636 ‘White, LLC and American Telcom Mgmt., LLC a joint instruction
letter to Royal Abstract of New York, LLC directing payment of any remaining balance to the
members of 636 Tleventh Associates, LLC pro rata in proportion fo their relative percentage
ownership interesis. Frydman and Cannizzaro shall deliver side letter relating to the repayment
of $124,000 plus interest in the form attached hereto as Exhibit F.

33, Operating Agpreement Conflict/ Amendment. This Agreement seIves as all
amendment to the Operating Agreement, and the parties agree that no further documentation is
required to effect the modifications to the Operating Agreernent set forth herein; in the event of
_ any conflict between the Operating Agreement and this Agreement, the terms of this Agreement

shall prevail.

34, Remedy for Breach of Tndemnity Obligation. If it is determined pursuant {o Section
12 (or if the parties mutually agree that) any member of the Corem Group, on the one hand, or
any member of the Tunnel Associates Group, 01l the other hand, breaches its indemnification
obligations set forth in this Agreement, then without limiting those obligations or any other right
or remedy the indemmnitee(s), the indemnitee(s) shall automatically and without the need of any
further documentation have a first priority lien any distributions or payments otherwise payable
fo any member of the defaulting group (i.e., the Corem Group or the Tunnel Associates Group,
as the case may be) under or contemplated by this Agrecment, and (not by way of {imitation) if
guch distribution or payment is to be made by 500 Lincoln or 500 Tenth, then the same ghall be
paid to the indemnites(s) (plus interest at twelve percent (12%) per annum) before any other
distributions or payments of net cash flow are made to any membex of such company ot other
party. Any amounts distributed or paid to the indemnitee(s) pursuant o0 this Section 34 shall for
 tax atlocation and all other purposes be treated as if they had been distributed to the defaulting
party rather than the indemnitee(s). The amount of any such indemnity (plus accrued interest)
shall be immediately due and payable if and when any indemnitor o indemnitee who is @

memaber of 500 1incoln or 500 Tenth is no Jonger a Member.

e GAA 33 [/U
g
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[The signature pages follow.]
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H

d. -
first above state
- 500 LINCOLN, LLC

By: Tunnel ASS

s. LLG, member

py. Corel Capital Partnet

By Warren Diamond

| goo /I'épﬁ—{‘ A'JWLLé} o Title:

%) ’(’fnne) AﬁSea’igg’ L_LC' |
é " an - By - Sglvatore Cannizzaro

Title:
B

M hw e.r’
Ha.umée_.—-»

. nd, managet

Warren Dia‘mo

ARTNERS, LIC

COREM CAPITALP

| By:
! Name:
Title:

[Signatures continued o next page.l
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No. 2408 P 3
>§.,,~ iy, 3 2005 7:30PH |

’ 5 ' i as of the day
WITNESS WHERECF thcpm‘-ties‘ha:ve dysly‘ex&utedthm Agreement 2
w 2 8) 1 | |
j and year fitst above stated..
560 LINCOLN, LL.C i
faf dmstiager |
- gy Twunel Asmaes‘LLC,.mm’haan i:
) : |
By, “‘
o Nemae; ‘
Title: - |
— : erriber :
‘ By. Corem Capitel Partces, LILC,m |
3 1 . . n | ﬁ:
.BY: ' Yarren Diamond .
Title: pA At ‘; |
:
'B » - -:
| ¥ Qatvatore Carmzzerd .s
Title: }
| 1
. B |
L | i wﬁ S emond, MEDAECT
TONNEL ﬁSSOCIATES, LLC ,
) 5 - Namg! |
COREM CAPITAL PARTNERS, LLC ,
} N
Neme: |
Title: ‘
]
| [Signatures continned on oKL page.] !

"-'a:—'a"u-'-'-:-'u._h.—-»un», P
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IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the day
and year first above stated. :

500 LINCOLN, LLC

By:  Tunnel Associates, LLC, member and manager

By:

Name:
Title:

By:  Corem Capital Partiers, LLC, member

By: //Z&——'——

Warren Diamond
Title: e

By:

Salvatore Cannizzaro
Title:

By:

Warren Diamond, manager
TUNNEL ASSOCIATES, LLC

By:

Name:
Title:

COREM CAPITAL PARTNERS, LLC

By:

Name:
Title:

[Signatures continued on mext page.]

NYC/221646.22
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TUNNEL SELF STORAGE, LLC '

By: Tunnel Storage Partners, LLC

By
Name:
Title:
" American Self Storage Lincoln, LLC

By: éié&.ﬁ_ e
Tagreat>

Name: Wenba™
Title: TOARMEE.

GE PARTNERS, 1LC

"By:

TUNNEL STORA

By
Name:
Title:

AMERICAN SELF STORAGE LINCOLN, LLC

By:
Name: wo_l\ﬂ.\wx-«h VOO
Title: ©F e

AMERICAN SELF STORAGE MGMT. ASSOC. INC.

By:
e: \}Jﬂl\i?,mt) thY\Mb

Nam

Title: Y\ ODge_

AMERICAN SELF STORAGEM
By:

M
1;?5262 e D 1oV
e pNGAR

on next page.]

GMT. ASSOC. 11LC

[Signatures continued

30
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[Signatures continued]

TUNNEL SELF STORAGE, L1LC

AMERICAN SELF STORAGE LINCOLN, LLC

By:
Name:
Title:
AMERICAN SELF STORAGE MGMT. AS L0C. WNC.
By: |
' Name:
Title:
AMERICAN SELF QTORAGE MGMT. ASSOC.LLC
By:
Name:
Title:

[Signatures continued on next page.]
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[Signatures continued]

[Signatures copfinued on next p

WARREN DIAMOND

Filed 11/03/14

Document 1-24 oo
age 8 of 10

By arican Telco Management, 1LLC, co-managel

By:
Name:
Title:

RLEVENTH MEZZANINE, LLC

By: ’
‘ﬂ n- L]
r

1tle.

636 EAR ASSOCIATES, LLC

By: '
Name:
Title:

WOOD ELF PARTNERS, LLC

By:
Name:
Title:
TELCO ASSOCIATES, LLC
By:

Name:
Title:

age.]
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19-27-2005  O4:l BPM FROM-SAVOY +12127320300 7470 P.002 F-354

L} -1- o el "o
; RN PRI Y PR RS e TR Lt
- B s mmanpn o Sl L ; ko con 504

1a/2T/2006 15:50 FAK

[Sigmamres continued]
WHITE ACRE CAPTTAL, LLC

BY: .
- pammel
Titles
636 ELEVENTIL .A,SS4l13C‘J.ﬂk‘”l'E.S1 LLC

py: 636 White, LLC, co-manager

Byt . - . P
Namne:
Tidle:

By: " American Tei co Manapement, LLC, co-managet
8y:
Name:

Titler
F1 BVENTH MEZZANINE, LLC

By
Name:
. Title:
436 EAR ASSOCIATES, LLe
By: .
WName .
Titlet
WOOD ELF PARTNERS, LLC
oy UM ARSI 7
M oxnes
Tidas pAArAfl e
TRLCO ASSOCMTES, 1..C
By _______.;.—,________,_,__.—;-f———-— —
Namne:
Title:

1Signaiures continued on next page.]

Cr221646.27
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WHITE ACRE CAPITAL,LLC

By:

Name:
Title:

636 ELEVENTH ASSOCIATES, LLC

By: 636 White, LLC, co-managsr

By:

Name:
Title:

By:  Amencan Telco Management, LLC, co-manager

By: N )
Name: WaAMI— D meviy
. Title: W“MVL‘/
FLEVENTH MEZZANINE, LLC
By
Name:
Title:
636 EAR ASSOCIATES, LLC
By:
Name:
Title:
WOOD ELF PARTNERS, LLC
By:
Name:
Title:
TELCO ASSOCIATES, LLC
By:

Narae: \ A joutasae D)
Title: (g bia D

[ Signatures continued on next page.]

NYC/221646.22
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[Signatures continued]

WHITE ACRE CAPITAL, LLC

By: I\
Name:
Title:

636 ELEVENTH A3 SOCIATES, LLC

By. 636 White, LLC, co-managet

By: '
Name:
Title:

By: American Telco Management, LLC, co-manager

By:
Name:
Title:
ELEVENTH MEZZANINE, LLC

By:

WOOD ELF PARTNERS, LLC

By:

Name:
Title:

TELCO ASSOCIATES, LLC

By:
MName:
Title:

[Signatures continued on next page.]
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[Signatures continued]

WARREN DIAMOND

JACOB FRYDMA /
/ 9 /

{ MITCHELL RUTTER “w

JOHN DELMONACO

SAL CANNIZZARO

WARREN DIAMOND 2005 GRANTOR TRUST

By:

Scott Diamond, as trustee

CANNIZZARO FAMILY [ IMITED PARTNERSHIP I

Byv
Name:
Title:

GRACE DELMONACO

AS TO DOCUMENT HOLDER PROVISION ONLY:

Kantor, David ife] Mandelker & Kass, P.C.

By:

Lawrence Mandelker, Esq.
Authorized Signatory

ref AR
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[Signatures continued]

WARREN DIAMOND

JACOB FRYDMAN

MITCHELL RUTTER

JOHN DELMONACO

%ﬁmﬂaﬂo

—~SAL CANN ANNIZZARDY/

WARREN DIAMOND 2003 GRANTOR TRUST

By:

Seott Diamond, as trustee '

CANNIZZARO FAMILY L IMITED PARTNERSHIP I

~

By: ey 710
_Aame; 194
Title:
GRACE DELMONACO

[Signatures continued on next page.]
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[Signatures contined]

WARREN DIAMOND

JACOB FRYDMAN

MITCHELL RUTTER

JORN DELMONACG

SAL CANNIZZARO

WARREN mAMON'I) 2005 GRANTOR TRUST

By: MW

Soott Dismond, ag trustes

" CANNIZZARO FAMILY LIMITED PARTNERSHIP I

By: ' —
Name;
Titles

| %A/x W WMW

)ﬁRACB DELMONACO

AS TO DOCUMENT HOLDER FROVISION ONLY:
Ranior, Davidoff, Wolfe, Mandelker & Kass, P.C. ‘

By: .
Lawrence Mandelker, Esq.
Authosized Signafory

NYCRAEAS.28021606 27 32

TTTTTTRARRTRGeRE T gyeeusprTZ YVA 69ILT  80/.43/0T




[ 50f8
Case 1:14-cv-08741-GHW  Document 1-25  Filed 11/03/14 Page

/e

“WARREN DIAMOND

[Signatures continued]

JACOB FRYDMAN

MITCHELL RUTTER

JOHN DELMONACO

SAL CANNIZZARO

WARREN DIAMOND 2005 GRANTOR TRUST

By:

Scott Diamond, ag trustee

CANNIZZARO FAMILY LIMITED PARTNERSHIP I

By:

Name:
Title:

GRACE DELMONACO
AS TO DOCUMENT HOLDER PROVISION ONLY:

Kantor, Davidoff, Wolfe, Mandelker & Kass, P.C.

By:

Lawrence Mandelker, Esq.
Authorized Signatory

NYC/221646.22
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500 TENTH AVENUE, LLC

By: Tunnel Associates, LL.C, member and manager

By:

Name:
Title:

By:  Corem Capital Partners, LLC, member
By:

Warren Diamond

AS TO DOCUMENT HOLDER PROVISION ONLY:

Kantor, Davidoff, Wolfe, Mandelker & Kass, P.C.

By:
Lawrence Mandelker, Esq.
Authorized Signatory
NYC/221646.32
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FAIIT

30 TENTH AVENUE, LLC
Py. Tunnet Associares, LLC, member and manager

By

~Namae:
Title

33N Loorem Capital Partners, LLC, member
By

Wagen Diamond
Title. 0 - Mian Y EL

By

Selvarore Cannizraro
Title:

UMY O DER PROVISION ONT Y
e TP N angelle & Kaoss, PO

btreg o ,.‘.'5'. f".';k"”» 1, ‘—-I

A :‘;.I_ ioare,
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EXHIBIT A

Form of Assignment and Assumption of Membership Interest Agreement
ASSIGNMENT OF MEMBERSHIP INTERESTS
AND AMENDMENT TO [OPERATING AGREEMENT]
OF

This Assignment of Membership Interests and Amendrment to [Operating Agreement] of
. , dated as of > 200__ (this Assignment), is
entered into by and among (the Withdrawing Members) and

(the Incoming Member|s]) and (the Withdrawing
M

anager),

WITNESSETH:

WHEREAS, _ . (the Company) has been formed as a limited liability
company under the _ _ Act (the Act), pursuant to a
, 28 filed in the office of the Secretary of State of the State of on
— —s___and an {Operating Agreement], dated as of — . (the Operating
Agreement); and

WHEREAS, the undersigned constitute the sole members of the Company and the sole manager
of the Company appointed by or affiliated with any Withdrawing Member; and

WHEREAS, each of the Withdrawing Member desires to assign, transfer and convey its interest
in the Company as a member (singularly, the Tnterest and collectively, the Interests) described on
Exhibit A hereto, each consisting of its entire membership interest in the Company, to the Incoming
Member[s]; and

WHEREAS, each Incoming Member desireg to purchase the Interest presently held by each of the
Withdrawing Members and to be admitted to the Company as substitute members of the Company; and

WHEREAS, all of the members of the Company desire to consent to the assignment of the
ing Members, to accomplish the foregoing; and

WHEREAS, all of the members of the Company and the Withdrawing Manager desire that the
Withdrawing manager cease being a manager of the Company effective herewith,

NOW, THEREFORE, the undersigned, in consideration of the covenants and agreement
contained herein, do hereby agree as follows:

I Assignment. Notwithstanding any provision in the Operating Agreement to the
contrary, for valye received, the receipt and sufficiency of which are hereby acknowledged, upon the
execution of this Assignment by the parties hereto, each of the Withdrawing Members does hereby
assign, transfer and convey its Interest to the Incoming Member[s].
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2. Admission. Notwithstanding any provision in the Operating Agreement to the
conirary, contemporaneously with the assignment of the Interests, the Tncoming Member[s] shall be
admitted to the Company as the substitute member of the Company.

3. Withdrawal, Notwithstanding any provision in the Operating Agreement to the
contrary, immediately following the admission of Incoming Members as the substitute members of the
Company, (i) each of the Withdrawing Members shall and does hereby withdraw from the Company as 2
member of the Company, and shall therenpon cease to be a member of the Company, and shall thereupont
cease to have or exercise any right or power as a member of the Company and (i) the Withdrawing
Manager shall and does hereby withdraw from the Company as a manager of the Company, and shall
thereupon cease to be a manager of the Company, and shall thereupon cease to have or exercise any right
OT POWET 48 & manager of the Company..

4. Continuation of the Company. The parties hereto agree that the assignment of
the Interests, the admission of the Incoming Members as a substitute member of the Company and the
withdrawal of each of the Withdrawing Member as a member of the Company and the withdrawal of the
‘Withdrawing Manager as a manager of the Company shall not dissolve the Company and that the
business of the Company shall continue. :

5. Boolks and Records. Each party hereto is authorized to take all actions necessary
under the Act and the Operating Agreement, inclnding causing the amendment and restatement of the
Operating Agreement, {0 evidence the withdrawal of the Withdrawing Members from the Company, the
withdrawal of the Withdrawing Manager as a menager of the Company and the admission of Incoming
Members to the Company as a member of the Company.

6. Future Cooperation. Each of the parties hereto agrees {0 cooperate at all times
from and after the date hereof with respect o all of the matters described herein, and to execute such
further assignments, releases, assumptions, amendments of the Operating Agreement, notifications and
other documents as may be reasonably requested for the purpose of giving effect to, or evidencing or
giving notice of, the transaction contemplated by this Assignment.

7. Consideration. As consideration for the assignment of the Interests, the
Withdrawing Members and the Withdrawing Manager have received adequate consideration, the receipt
and sufficiency are hereby acknowledged.

8. Binding Effect. This Assignment shall be binding upon, and shall inure to the benefit of
the parties hereto and their respective suCCEssors and assigns.

9. Execution in Counterparts. This Assignment may be (2) executed in
counterparts, each of which shall be deemed an original, but all which shall constitute one and the same
instrument and (b) by telecopy or other facsimile signature (which shall be deemed an original for all

purposes).

10.  Agreement in Effect. Txcept as hereby amended, the Operating Agreement shall
remain in fitll force and effect.

11, Governing Law. This Assignment shall be governed by, and construed under, the
1aws of the State of , alt rights and remedies being governed by said laws, without regard to
principles of conflict of law.

WVOIIRAA RS

/1
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N WITNESS WHEREOF, the parties hereto have caused this Assignment io be duly
executed as of the day and year first above written.

WITHDRAWING MEMBERS:

WITHDRAWING MANAGER:

ADMITTED MEMBERS:
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EXHIBIT B

Form Qocupancy Surrender Certificate

OCCUPANCY AND QURRENDER CERTIFICATE
erican Self Storage

a duty authorized officer of AT
anpel Self Storage: LG

The andersigned, being (1)

Lincoln, 1LC, which is the owner ofa51% membership interest in T

(“TSS") and (i) 2 co-managet of TSS, hereby certifies to 500 Lincoln, LLC (500 Lincoln”) and
11C (‘Tmmel Agsociates”) 88 follows:

Tunnel Associates,
efined in. that certain gettlement

1. TSS has vacated the Demnised Ppremises (as d
2005 by and between TSS, Tunnel Associates, 500
nd, Jacob Frydman, Mitchell

Agreement dated as of Septembel __s
Lincoln, American gelf Storage Management, 1LC, Warren Diamo
Ruiter, etal.)- ,
9. TSS hereby surrenders ocoupane and abandons possession of the Desmised
Premises, and acknowledges fhat it has 1o further right t0 remain in pessession of the Dermised
Premises. '
Dated: , 2005
pupmel Self Storage, 1LC
By: . Arnerican Gelf Storage Lincoln, TLC
By:
Warren Diamond
Title:
By:
Wairen Diamond '

Manager
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EXHIBIT C
Amendment of Lease

This Amendment of Lease is entered into as of December 1, 2003 between 500
Lincoln, LLC and Tunnel Self-Storage, LLC.

WHEREAS, whereas the patties have entered into an agreement of lease, dated
October 31, 2002 (the “[ gage’™), and whereas the parties wish fo amend the Lease, as of January
1, 2004, :

NOW, therefore, in consideration of mutual promises and other good and valuable
consideration, it is hereby agreed as follows:

_ 1. The following Section 1.6 is added to the Lease: “Section 1.6.

Notwithstanding anything to the contrary set forth within this Lease, tenant shall not be obligated
to pay the Fixed Rent, Escalation Rent and all other items of Rental for the period from January
1, 2004 through and including December 31, 2004.” :

2. Bxcept for the fore going, all other texms and conditions of the Lease shall
remain as set forth therein.

500 LINCOLN, LLC

By:  Tunnel Associates, LLC, member and manager

-

By:

Name:
Title:

By: Corem Capital Partners, 1LLC, member

By:

Warren Diamond
Title:

By:

Salvatore Cannizzaro
Title:

[Signatures are continued on the next page.]
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TUNNEL SELF STORAGE, LLC
By:  Tunnel Storage Partners, LLC

By:

Name:
Title:

By:  American Self Storage Lincoln, LLC

By

Name:
Title:
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EXHIBIT D

Warrant and Judgment

See attached.
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EXHIBIT E

The phrase “institutional financing” means a loan from an institutional lender, which is
defined as follows:

a savings bank, a savings and loan association, a commercial bank or trust company (whether
acting individually or in a fiduciary capacity), an insurance company organized and existing
under the laws of the United States or any state thereof, a real estate investment trust, a trustee or
issuer of collateralized mortgage obligations, a loan conduit or other similar investment entity
that is listed on the New York Stock Exchange, American Stock Exchange or other regional
exchange (or their respective successors), a federal, state or municipal or secular employees’
weliare, benefit, pension or retirement fund, a religious, educational or eleemosynary institution,
any governmental agency or entity insured by a govermmental agency, a credit union, trust or
endowment, or similar organization, or any combination of the foregoing.
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EXHIBIT F

Form of Side Tetter

Jacob Frydman
111 Fulton Street
New York, New York 10018

Qctober -, 2005

M. Sal Cannizzaro a/k/a Salvatore Canmdzzaro
Union Beach Plaza

1017 Route 36

Union Beach, New Jersey 07735

Dear Mr, Cannizzaro:

Notwithstanding (A) releases by and between the following parties: (i) 500 Lincoln, LLC, (i)
Tunnel Associates, LLC, (iii) Corem Capital Partners, LLC, (iv) American Self Storage, LLC, (v) Tunnel
Storage Partners, LLC, (vi) American Self Storage Lincoln, LLC, (vii) American Self Storage Mpmt,
Assoc. Inc,, (viii) 636 Eleventh Associates, LLC, (ix) 636 Eleventh Mezzanine, LLC, (x) 636 Bar
Associates, LLC, (xi} Wood EIf Partners, LLC, (xii) White Acre Capital, LLC, (xiii) Telco Associates,
LLC (xiv) Warren Diamond, (xv) Jacob Frydman, (xvi) Mitchell Rutter, (xvii) John DelMonaco, (xviii)
Cannizzaro Family Limited Parmership I and (xix) Sal Camnizzaro, et al. and (B) the Settlement
Agreement dated-as of this day among the aforementjoned parties and others (collectively, the
“Seitlement Documents™), you and I hereby agree as follows:

1. You have asserted a claim in the maximum ameunt of One Hundred Twenty-Four Thousand Dollars
($124,000) against me and/or certain affiliates of mine, and I and/or my affiliates may possess certain
counterclaims related to your claim, which counterclaims shall not exceed One Hundred Twenty-Four
Thousand Dollars ($124,000) in the aggregate (collectively, the “Unreleased Claims™).

2. The Unreleased Claims are not released by any of the Settlement Documents.

3. Either of us may initiated an arbitration proceeding in accordance with the arbitration procedures set
forth in Section 12 of the aforesaid Settlement Agreement, which terms are hereby incorporated by
reference, If neither party commences such an arbifration proceeding within thirty (30) days of the date
hereof, then the Unreleased Claims shall be deemed to have been released in accordance with the
Settlement Documents.

Very truly yours,

Jacob Frydman
Accepted and agreed to: '

wal Cannizzaro a/k/a Salvatore Cannizzaro
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. BEXHIBIT G

Form of New Note

GONSULT YOUR LAWYER BEFORE SIGNING THES INSTRUMENT — THIS INSTRUMENT SHOULD BE USED BY LAWYERS ONLY.

PROMISSORY NOTE

$ 907,500.00 [City], [State] 2005

FOR VALUE RECEIVED, the

[Borrower]

promises to pay to

[Lender]

or order, at [Lender’s address]

or at such other place as may be designated in writing by the holder of this note, the principal sum of

Nine Hundred Seven Thousand Five Hundred {$907,500.00) dollars

with interest thereon to be computed from the date hereof, at the rate of seven percent (7%} per centum per annum
| and to be paid as follows:

Prior to the distribution of Net Cash Flow to the Members as defined in the Amended and
Restated Operating Agreement of Borrower, as modified by Section 4{e) of the Settlement
Agreement dated Octoher __, 2005 by and among Borrower, Tunnel Associates, LLC,
Corem Capital Partners, LLC, Tunnel Self Storage, LLC, Tunnel Storage Partners, LLC,
American Self Storage Lincoln, LLC, et al., copies of which documents have been
previcusly delivered to Lender. The maturity date is January 5, 2026.

IT IS HEREBY EXPRESSLY AGREED, that the said principal sum secured by this note shall become due at
the option of the holder thereofon the happening of any defauli under the terms of this note.

Presentment for payment, notice of dishonor, protest and notice of protest are hereby weived.

The obligations of the maler shail be binding upon its successors and/or assigns.

s IRAR A
o Ad

[/




Case 1:14-cv-08741-GHW  Document 1-27  Filed 11/03/1;

This note may not be changed or terminated erally.

NY(/221646.33

Page 2 of 8

STATE OF , COUNTY OF

Cn the day of 20 , beforeme
personally came

to me known to he the individnal described in and who
executed the foregoing instrument, and acknowledged that
(sihe executed the same.

Notary Public

My comunission expires

45
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SCHEDULE A
Remco payment 6/29/05 $100,000.00
7/18/05 $200,000.00
Penta Restoration Wall Constraction 5/16/05 $17,162.76
Lender and related report fees 5/3 1/05 $200,000.00
Skadden Arps DHL Lease 5/1 0/05 $10,000.00
5/11/05 $10,000.00
8/01/05 $25,000.00
8/10/05 $25,000.00
10/17/05 $50,000.00
10/17/05 - $50,000.00
Signage income to F. Howard 5/12/05 $22,000.00
Meister Seelig & Fein LLP $ 1,137.50

Howard International signage rent

catch up 9/20/05 $34,250.00
JAM Consultants 9/14/05 176993 $ 340.00
9/14/05 379994 $ 1,018.00
9/14/05 J76995 $ 810,00
Langen 9/13/05 $ 89146

Agins, Siegel & Reiner, L.L.P. — only for REMCO lease
termination and review of DHL lease $27,000.00

U,
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SCHEDULE B
Arent Fox Remco bankruptcy and buyout ' $ 85,961.49'
Skadden Arps $ 55,797.00
Bastern Environmental § 216.75
Langan Engineering § 6,952.25
Fischbein Badillo $ 7,167.82
Steven Stoltzenberg $ 11,800.00

- ————
t Cyrrent through August 31, 2005 (other than Skadden A1ps).

et £AL 2D

47
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SCHEDULE C

Any and all costs and expenses incurred by 500 Lincoln or 500 Tenth or the members Of
munagers thereof on behalf of either such entity in order to effect the transactions conternplated
by and described in the Seftlement Agreement tO which this Schedule Cis attached, all of which
will be paid by 500 Tincoln or 500 Tenth, as the case may be, as and when each such cost or
expense 18 incurred, including, without limitation, the following':

500 Lincoln receiver’s fees and his agents’ fee
TSS receiver fees and his agents’ fees

Remco buy-out payment ' $4,500,000.00

1.andlord security deposits under DHL lease $1,000,000.00
Landlord TI contributions under DHL lease h 979,175.00
$ 200,000.00
$  30,000.00
Commission to Studley for DHL lease $4.500,000.00
Commission 10 Newmark for DHL lease ¢ 850,000.00,

On-going legal representation by Skaddeﬁ Arps
(including with respect to financing)

On-going legal representation by Arent Fox
(re Remco buyout and eviction)

{JBS related expenses (including its counsel fees)
The items described in Schedule D to the DHL lease

Reimbursement 10 DHI (if not included on
Schedule D to the DHL Lease) $200,000.00

—
{ pre-determined fixed dollar amounts 2re disclosed for information purposes; the absence of
dollar amounts for the other line items is intentional.

AQ

W
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SCHEDULE D

Filed 11/03/14

Addresses for Notice Purposes

Tunnel Associates Group:

c/o White Acre Equities, LLC
111 Fulton Street

New York, New York 10038
Attention: Jacob Frydman
Telephone No.: (212) 732-3500

and

c/o Bssex Capital Partners Limited
635 Madison Avenue Suite 1300
New York, NY 10022

Attention; Mitchell Rutter .
Telephone No.: (212) 888-0800

with a copy to

Arent Fox PLLC

1675 Broadway

New York, New York 10019
Attention: Karen F. Candreva, Esg.
Telephone No.: (212) 484-3953

Corem Group:

Agins, Siegel & Reiner, LLP.

186 Park Avenue South

New York, New York 10016-8804
Attention: Irwin Siegel, Esq.

Telephone No.: (212) 447-5599 ext. 306

Document Holder:

Yantor, Davidoff, Wolfe, Mandelker & Kass, P.C.

51 Bast 42" Street

New York, New York

Attn.: - Lawrence Mandelker, Esq.
Telephone No.: 212-682-8383

NYC/221646.33
e 45

Page 6 of 8
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SETTLEMENT AGREEMENT AMENDMENT

THIS AMENDMENT TO SETTLEMENT AGREEMENT is made and entered into as 6f
November/jf 2005, by and among (i) 500 LINCOLN, LLC (“500 Lincoln”), a New York
limited liability company, (ii) TUNNEL ASSOCIATES, LLC (“Tunnel Associates”), 2 New
Vork limited liability company, (iii) COREM CAPITAL PARTNERS, LLC (“Corem”), (iv)
TUNNEL SELF STORAGE, LLC (“TSS”), a New York limited liability company, (v}

TUNNEL STORAGE PARTNERS, LLC (“TSP”), a New York limited liability company, (vi)
AMERICAN SELF STORAGE LINCOLN, LLC (“ASSL”), a New York limited liability

. company, (vii) AMERICAN SELF STORAGE MGMT. ASSOC. INC. (“ASSMA”), a Florida
corporation, (viii) AMERICAN SELF STORAGE MGMT. ASSOC. LLC (“ASSMA-NI7), a
New Jersey limited liability company (ix) 636 ELEVENTH ASS OCIATES, L1.C, a Delaware
limited liability company, (x) 636 ELEVENTH MEZZANINE, LLC, a Delaware limited liability
company, {xi) 636 FAR ASSOCIATES, LLC, a New York limited liability company, (xi1)
WOOD ELF PARTNERS, LLC a New York limited liability company, (xiii) WHITE ACRE

- CAPITAL, LLC (“White Acre”), a New York limited liability company, (xiv) TELCO
ASSOCIATES, LLC (“Telco™), a New York limited liability company, (xv) WARREN
DIAMOND (“Diamond™), (xvi) JACOB FRYDMAN (“Frydman”), (xvii) MITCHELL
RUTTER (“Rutter’); (xviii) JOHN DELMONACO (“DelMonaco™; (xix) WARREN
DIAMOND 2005 GRANTOR TRUST (the “Diarnond Trust”; (xx) CANNIZZARO FAMILY
LIMITED PARTNERSHIP I (“FLP”); and (xi) SAL CANNIZZARO (“Cannizzaro”).

WHEREAS, the parties have entered into a Settlement Agreement (the “Agreement”) as

of November 3, 2005; and |
AND, WHEREAS, the parties wish to amend the Agreement.

NOW, THEREFORE, in consideration of the mutnal covenants and other good and
valuable consideration, it is hereby agreed as follows:

1. Section 2(a) of the Agreement is amended by substituting the date Noverber 14,
2005 for November 4, 2005. ,

2. The following Section 4(h) is added to the Agreement: () Tunnel Associates
shall be solely responsible for expenses of both Wachovia Bank, N.A. and those of its attorneys
in connection with the following two legal actions: 500 Lincoln LLC v. Wachovia, N.A. (index
no. 107395/04) and Wachovia Bank N.A. v. Tunnel Associates, LLC et al. (index no. 590670/04
(the “Wachovia Expenses”)). Upon execution of this Settlement Agreement Amendment, Tunnel
© Associates shall deposit with the DH Ninety-five Thousand ($95,000.00) Dollars to be utilized by
the DH to pay the Wachovia Expenses simultaneously with the receipt by DH of the “frozen”
Wachovia, N.A. accounts relating to the 500 Property. In the event the Wachovia Expenses are
less than Ninety-Five Thousand (895,000.00) Dollars, the DH holder shall immediately remit
such excess to Tunnel Associates. In the event the Wachovia Expenses are more than Ninety-
Five Thousand (895,000.00) Dollars, Tunnel Associates shall immediately remit the shorifall to’
the DH in order to pay the Wachovia Expense. - : ‘ '

& [\

o
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3. The following Section 4(i) is added to the Agreement: 4(i) The parties hereby

d authorize DH to deliver 81,657, 500.00 directly to FLP as complying with the requirements of
Sections 4(a)(ifi) and (iv). Notwithstanding the direct payment to FLP, the parties shall reflect

on each of their books of account, the transactions contemplated by Sections 4(a)(iii) and (iv).

4, DH is authorized to release the REMCO Documents and DHL Lease,

) notwithstanding that FLP has not received $1,657,500.00 as required by Section 2(a){v) of the
Agreement. DH is authorized and directed to immediatety release the $907,500.00, which it is.
currently holding in escrow, to FLP at ¢/o FLP’s attorneys, Bauman Katz & Grill LLP. Bauman
Katz & Grill LLP shall, automatically and unconditionally, release said $907,5 00.00 to FLP

without any further notice.

? Corem and Tunnel Associates have authorized Wachovia Bank, N.A., to release the
‘Landlord Accounts to DH. Upon receipt of the Landlord Account, DH shall immediately deliver
by wire $750,000.00 to FLP and disburse the balance in accordance with the terms of the
Agreement. The parties hereto agree that the foregoing shall constitute the parties irrevocable

3 Jetter of direction to DH to deliver and disburse the $750,000.00 to FLP. The parties may not,
under any circumstances, direct: (i) Wachovia to stop the wire of $1,182,232.75 to DH;
of (ii) direct DH to forbear from delivering the $750,000.00 to FLP as specifically provided
hereunder. By signing this Amendment, DH acknowledges and represents that upon receipt of
the $1,182,232.75 from Wachovia Bank, N.A. as provided herein, he will immediately wire
$750,000.00 to FLP. Further, DH acknowledges and represents that he will wire the

) $750,000.00 to FLP notwithstanding any direction to the contrary by any person, entity or party
hereto. DH represents it has received $95,000.00 from Tunnel Associates as required by Section

2 of this Settlement Agreement Amendment.

500 Lineoln, and ali of its members and jts members’ members, by affixing their
' . authorized signatures to this agreement, hereby waive any right to prevent DH from notifying,
delaying or preventing DH from remitting all or a part of the $1,657,500.00 to FLP or making
any application to any court {ex parte or otherwise) nor otherwise seek, delay or prevent the

distributiont of the $1,657,500.00 to FLP or its designee.

The parties hereby acknowledge that all of the Conditions Precedent to the effectiveness
of the Settlement Agreement as set forth in Section 2 of the Settlement Agreement have been met
or are waived solely to'the extent necessary to deem the Settlement Agreement effective.
Notwithstanding the foregoing, the parties and DH shall be, are and rernain obligated to perform
their respective obligations as set forth in this paragraph, including, but not limited to the
delivery of the $907,500.00 and $750,000.00 sums to FLP. No party shall have the right to claim

that the Effective Date has not occurred for the purpose of deeming the Settlement Agreement -
quill and void. . :

The parties hereby acknowledge that all of the Conditions Precedent to the effectiveness
of the Settlement Agreement as set forth in Section 13 of the Settlement Agreement have been '
et or are waived solely to the extent necessary to deem the Qettlement Agreement effective.
Notwithstanding the foregoing, the parties and DH shall be, are and remain obligated to perform
their respective obligations under the Settlement Agreemaent, including, but pot limited to the -
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delivery of the $907,500.00 and $750,000.00 sums to FLP. No party shall have the right to claim
that the conditions precedent to the effectiveness of the Settlement Agreement, as amended, has
not occurred and that the Settlement Agreement, as amended, is therefore null and void.

. Section 6(a)(i1) is modified by substituting the words and date March 13, 2006 for the
words and date February 27, 2006.

5. The first paragraph of Section 11 of the Agreement is deleted in its entirety and
ihe following substituted in its place and stead: From and after the latest to occur of the (i) full
payment to T . nnel Associates of its One Million Eight Hundred Thousand ($1,800,000.00)
Dollars otherwise payable to Corem pursuant to Section 4(d) of the Settlement Agreement and
(ii) second (2nd) anniversary of the Effective Date, Corem and Tunnel Associates shall each
have the right, to be exercised in either of their sole and absolute discretion, 10 invoke the buy-

sell procedure set forth below:

r 6. The words or Surrender Date are deleted from Sections 13(a)(ii) and 13(b)(i1),
and the words Surrender Date or from Section 13(d). '

7. All capitalized terms or words used in this Settlemnent Agreement Amendment,
_unless otherwise defined herein, shall have the same terms as set forth in the Agreement.

8. The attorneys for the parties hereby represent that they are permitted to execute
this Settlement Agreement Amendment on behalf of their clients. S

9. Except for the foregoing change, all other ternmis and conditions of the Agreement
shall remain set forth therein. : : ,

10. This Settlement -Agreement Amendment may be executed in counterparts, each of
_which will be an original as regards any party whose name appears thereon and alt of which’
together will constitute one and the same instrament. This Settlement Agreement Amendment
will become binding when one.or more counterparts hereof, individually or taken together, bear

»

the signatures of all the attorneys reflected hereon as 81 gnatories.

500 LINCOLN, LLC

Title:

By. Corem Capital artneré, LLC, member-

By:

Name: AfIan bt~

Title: W

L

~
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By: V Y A

Warren Diamond, manager

Name: mande -~
Title:

COREM CAPITAL PARTNERS, LLC

By:
Name: a/AHen Hiwavsd
Tile: A ArAEA.
TUNNEL SELF STORAGE, LLC

By:  Tunnel Stgygge rs, LLC

By:

Name: maRL~ .
Title:

By: American Self Storage Lincoln, LLC

By:

Name: WAoo Drswel
Title: Ay,

A @

)
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AMERICAN SELF STORAGE LINCOLN, LLC

By: M

Name:  wd Ziin Hopay-
Title:  #-Fani

AMERICAN SELF STORAGE MGMT. ASSOC., INC.

By: &\/——\

Name: ;VJ'}—PLM D tfinged
Title: 4 vttt

CAPITAL, LLC

By:  American Telco Management, LLC, co-manager

By:

Naine: &/ #etin SrFwnd?
Title: s an/ i,

Wm .S-‘»a/’ﬁfﬁm%e M i ASE0C Ll

ﬁ( M&c)&\__a

=
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Title:. ity

)/{/qﬁ/t/é/ /g S /’(’ { B Name: (g 85—
/,

WARREN DIAMOND

MITCHELL RUTTER

ASTODOC

.,.; .{i’z‘é 4 A e [ f/ﬁ\\/
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At IAS Part 49 of the Supreme Court of the
State of New York, held in and for the
County of New York, at the Courthouse
thereof, 60 Centye Street, New York, New
York, onthe day of November, 2005.

PRESENT:
HON. HERMAN CAHN
Justice
3 X
COREM CAPITAL TARTNERS, LLC, Individually | IndexNo. 601 350/04
and as Member of ar’l on behalf of 500 LINCOLN, i (Cahn,J)
LLC, :
- (Declaratory Judgment Action)
Plaintiff, ;
- 1gainst- ;
TUNNEL ASSQCIAT ES, LLC., as Member of 500 : FINAL JUDGMENT
LINCOLN, LLC, . :  OF EJECTMENT
Defendant, ‘
and WARREN DIAFOND fk/a WARREN i
WEISSMAN, ' !
Additional -Jefendant on the Counterclaims,
| —
500 LINCOLN, LL(, i Index No. 404392/04
Petitioner-Landlord, ‘ (Summary Holdover Proceeding)
-against- . i
TUNNEL SELF STYRAGE, LLC, ,’
Respondent-Tenant,
—— - 3

Upoﬁ the anplication of Petitioner-Landlord 500 Lincoln, LLC (“500 Lincoln® or

“Petitioner”), and he Settlement Agreement, dated November 3, 2005 '(the “Settlement

{489859.2)
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Agreement ™, where&’&y respondent-tenant Tunnel Self Storage, LLC (“TSS8” or “Respondent”),
among other things, aonsented to the immediate entry of a Final Judgment of Ejectment, and the
immediate issuance GT a Warrant of Eviction with Stay,

NOW, on mn:'tion of Warshaw Burstein Cohen Schiesinger & Kub, LLP, atfomeys for
500 Lincoln, it is

ORDERED, ADJUDGED AND DECREED that 500 Lincoln is the ground lessee of
the property known -5, and located at 503-519 Tenth Avenue (a/k/a 500 Tenth Avenue) (“500
Tenth Avenue™) and'505-507 West 38" Street (*505-507 West 318%™ Street”), New York, New
York (collectively, th'* “Property”’); and it is further

ORDERED, ADJUDGED AND DECREED that 500 Lincoln is entitled to the
possession of the Prc: herty described above, and that TSS has agreed to voluntarily surrender and
give possession of tiie premises occupied by TSS on the fourth and fifth floors of 500 Tenth
Avenue, and the enti=:~'ety of 505-507 West 38" Street (collectively, the “Demised i’remises“), no
sooner than March 13, 2006 (the “Surrender Date”); and it is further

ORDERE}),_ ADJUDGED AND-DECREED that TSS will be in wrongful possession of
the Demised Pl'e‘ﬂ]lSE sasa hold*ovcr tenant if it remains in possession of the Demised Premises
after the Surrender T-ate; and it is further

ORDERED,: ADJUDGED AND DECREED that a warrant issue (the “Warrant™) for
the immediate eviction, removal and ejectment of TSS and its parent companies, subsidiaries,
successors, assigns, ‘affiliates, members, officers, representatives, agents, servanis, employees
and all persons actiig in concert or participation with TSS from the Demised Premises, with a
stay, the effective dste of such Warrant not to be sooner than, and execution of the Warrant not

to oceur, folloxﬁng sarvice of a Sheriff's notice, before the Surrender Date; and it is further

__{43939?_?} Cre Shaw 1R 1-20PM
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ORDERED, ADJUDGED AND DECREED that 500 Lincoln have leave to apply to

this Court for any firther relief as may be necessary to effectuate the terms of this judgment.

ENTER:

I.8.C.

Clerk of the Court

{489899;2) 3
. ...._I_)_-__f‘_:“f_"] T;”‘ﬂ Mnu 1; 1nqan
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SUPREME COURT -)F THE STATE OF NEW YORK
COUNTY OF NEW YORK

- X
COREM CAPITAL “ARTNERS, LLC, Individually | Index No. 601350/04
and as Member of arr] on behalf of 500 LINCOLN, | (Cahln,J.)
LLC, ‘ =
i (Declaratory Judgment Action)
Plaintiff, :
- igainst- ]
TUNNEL ASSOCIATES, LLC., as Memberof 500 | WARRANT OF
LINCOLN, LLC, i EVICTION WITH STAY
Defendant,
and WARREN DIAE{OND fk/a WARREN
WEISSMAN, i
Additional Jefendant on the Counterclaims. |
X
500-LINCOLN, LLC., , i Index No. 404392/04
Petitioner-Landlord, (Summary Holdover Proceeding)
—:;lgaiust- ;
TUNNEL SELF STE/RAGE, LLC,
Respondent-Tenant. '
X

TO THE SHER]FF'OF THE COUNTY OF NEW YORK, STATE OF NEW YORK:

GREETINGS:
An appiicatiégn in this action having been made to this Court on behalf of 500 Lincoln,

LLC (“500 Lincoln or “Petitioner”), the Petitioner-Landlord of the premises listed below, for,
among other things,.i,’%. Final Judgment of Ejectment against Tunnel Self Storage, LLC (“TS5” or

“Respondent”), Res%ondcnt—’l‘enant with respect to such premises, and for a warrant removing

—

(489896;2) i
L TSl 1R 1.20PM
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and ejecting TSS frem the fourth and fifth floors of the premises known as 503-519 Tenth
Avenue, also known 8 500 Tenth Avenue, New York, New York, and the entire building known
as, and located at, 5(:3.507 West E’:S‘_h Street, New York, New York (collectively, the “Demised
Premises™), on the sgawrender Date,” as that term is defined in the Settlement Agreement, dated
November 3, 2005 (tie ugettlement Agreement”), whereby TSS, among other things, consented
to vacate and surrendsr possession of the Demised Premises on the Surrender Date, i.e., March
15, 2006; and TSS Laving consented 1o the entry of a Final Judgment of Bjectment and the
issuance of this Warrint of Eviction. '

NOW, THEREFORE, in the name of the People of the State of New York, the Sheriff
of New York Courty is directed and commanded to remove TSS, its parent companies,
subsidiaries, successtr:rs, assigns, affiliates, members, officers, representatives, agents, servants,
employees and all prrsons acting in concert or participation with TSS, and all other persons
and/or entities from -the Demised Premises, and put 500 Lincoln in full possession of said
Demised Premiscs, filowing service of a Sheriff’s notice, no sooner than the Surrender Date.

WITNESS, }{onorable Herman Cabn, Justice of the Supreme Court of the State of New .

York it 60 Centre Striet on the __ day of , 2003,
ENTER:

J.5.C.

{489896;2} '
S SRR TR LR R 1 B
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EXHIBIT E

The phrase “institutional financing” means a loan from an institutional lender, which is
defined as follows:

a savings bank, a savings and loan association, a commercial bank or trust company (whether
acting individually or in a fiduciary capacity}, an insurance company organized and existing
nnder the laws of the United States or any state thereof, a real estate investment trust, a frustee or
issuer of collateralized mortgage obligations, a loan conduit or other similar investment entity
that is listed on the New York Stock Exchange, American Stock Exchange or other regional
exchange (or their respective successors), a federal, state or municipal or secular employees’
welfare, benefit, pension or retirement fund, a religious, educational or eleemosynary institution,
any governmental agency or entity insured by a governmental agency, a credit union, trust or
endowment, or similar organization, or any combination of the foregoing.

NYC/221646.32
ST 41
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EXHIBIT F

Form of Side Letter

Jacob Frydman
111 Fulton Street
New York, New York 10018
October __, 2005
Mr. Sal Cannizzaro a/k/a Salvatore Cannizzaro
Union Beach Plaza
1017 Route 36

Union Beach, New Jersey 07735

Dear Mr. Cannizzaro:

‘ Notwithstanding {A) releases by and between the following parties: (i) 500 Lincoln, LLC, (ii)
Tumnel Associates, LLC, (iii) Corem Capital Partners, LLC, (iv} American Self Storage, LLC, (v) Tunnel
Storage Partners, LLC, (vi) American Self Storage Lincoln, LLC, (vii) American Self Storage Mgmt.
Assoc. Inc., (viii) 636 Eleventh Associates, LLC, {ix) 636 Eleventh Mezzanine, LLC, (x) 636 Ear
Associates, LLC, (xi) Wood EIf Partuers, LLC, {(xii) White Acre Capital, LLC, (xiif) Telco Associates,
LLC (xiv) Warren Diamond, (xv) Jacob Frydman, (xvi) Mitchell Rutter, (xvii) John DelMonaco, (xviii)
Cannizzaro Family Limited Partnership I and (xix) Sal Cannizzaro, et al. and (B) the Settlement
Agreement dated as of this day among the aforementioned parties and others (collectively, the

“Settlement Documents™), you and I hereby agree as follows:

1. You have asserted a claim in the maximum amount of One Hundred Twenty-Four Thousand Dollars
($124,000) against me and/or certain affiliates of mine, and I and/or my affiliates may possess certain
counterclaims related to your claim, which counterclaims shall not exceed One Hundred Twenty-Four

Thousand Dollars (8124,000) in the aggregate (collectively, the “Unreleased Claims™).
2. The Unreleased Claims are not released by any of the Settlement Documents.

3. Either of us may initiated an arbitration proceeding in accordance with the arbitration procedures set
forth in Section 12 of the aforesaid Settlement Agreement, which terms are hereby incorporated by
reference. If neither party commences such an arbitration proceeding within thirty (30} days of the date
hereof, then the Unreleased Claims shall be deemed to have been released in accordance with the

Settlement Documents.

Very truly yours,

Jacob Frydman
Accepted and agreed to:

Sal Cannizzaro a/k/a Salvatore Cannizzaro

NYC/221646.32
42




Case 1:14-cv-08741-GHW  Document 1-29  Filed 11/03/14 Page 4 of 8

EXHIBIT G

. Form of New Note

CONSULT YOUR LAWYER BEFORE SIGNING THIS INSTRUMENT - THIS INSTRUMENT SHOULD BE USED BY LAWYERS ONLY.

PROMISSORY NOTE

$ 907,500.00 [City], [State] 2005

FOR VALUE RECEIVED, the

[Borrower]

promises to pay to

[Lender]

ororder, at  [Lender’s address]

or at such other place as may be designated in writing by the helder of this note, the principal sum of

Nine Hundred Seven Thousand Five Hundred ($907,500.00) dollars

with interest thereon to be computed irom the date hereof, at the rate of seven percent (77%) per centum per annum

and to be paid as follows:

Prior to the distribution of Net Cash Flow to the Members as defined in the Amended and
Restated Operating Agreement of Borrower, as modified by Section 4{e) of the Settlement
Agreement dated October —+ 2005 by and among Borrower, Tunnel Associates, LLC,
Corem Capital Partners, LLC, Tunnel Self Storage, LLC, Tunnel Storage Partners, LLC,
American Self Storage Lincoln, LLC, et al., copies of which documents have been
previously delivered to Lender. The maturity date is January 5, 2026.

' IT IS HEREBY EXPRESSLY AGREED, that the said principal sum secured by this note shall become due at
the option of the holder thereof on the happening of any default under the terms of this note.

Presentment for payment, notice of dishonor, protest and notice of protest are hereby waived.

The obligations of the maker shall be binding upon its successors and for assigns.

NYC/221646.32
43
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| Thig¢ note may not be changed or terminated orally.

NYC/221646.32
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STATE OF , COUNTY OF

On the day of 20 , before me
personally came

to me known to be the individual described in and who
executed the foregoing instrument, and acknowledged that
(s)he executed the same.

Notary Public

My commission expires

44
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Remco payment  6/29/05
7/18/05

Penta Restoration Wall Construction 5/16/05

Lender and related report fees 5/31/05

Skadden Arps DHL Lease 5/10/05
5/11/05
8/01/05
8/10/05
10/17/05
10/17/05

Signage income to F. Howard 5/12/05
Meister Seelig & Fein LLP

Howard International signage rent
catch up-9/20/05

JAM Consultants 9/14/05 J76993

9/14/05 J79994
9/14/05 776995

Langen 9/13/05

Agins, Siegel & Reiner, L.L.P. — only for REMCO lease

termination and review of DHL lease

NY(/221646.32

SCHEDULE A

45

$100,000.00
$200,000.00

$17,162.76
$200,000.00
$10,000.00
$10,000.00
$25,000.00
$25,000.00
$50,000.00
$50,000.00
$22,000.00

$ 1,137.50

$34,250.00
3 340.00
$ 1,018.00
$ 810.00

b 89146

$27,000.00
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SCHEDULE B
Arent Fox Remco bankruptey and buyout $ 85,961.49
Skadden Arps $ 55,797.00
Eastern Environmental $ 21675
Langan Engineering $ 6,952.25
Fischbein Badillo $ 7167.82
Steven Stoltzenberg $ 11,800.00

* Current through Augnst 31, 2005 (other than Skadden Arps).

NVIIILEAL 19
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SCHEDULE C

500 Lincoln receiver’s fees and his agents’ fee

* TSS receiver fees and his agents’ fees

Remco buy-out payment _ $4,500,000.00
Landlord security deposits under DHI, lease $1,000,000.00
Landlord T1I contributions under DHI, lease $ 979,175.00

' $ 200,000.00
$  30,000.00

Conmmission to Studley for DHL lease ‘ $4,500,000.00
Commission to Newmark for DHL lease $ 850,000.00

On-going legal representation by Skadden Arps
(including with respect to financing)

On-going legal representation by Arent Fox
- (re Remco buyout and eviction)

UBS related expenses (including its counsel fees)
The items described in Schedule D to the DHL lease

Reimbursement to DHT, (if not included on
Schedule D to the DHL Lease) $200,000.00

' Pre-determined fixed dollar amounts are disclosed for information purposes; the absence of
dollar amounts for the other line items is intentional.

NYC221646.32
47
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SCHEDULED

Addresses for Notice Purposes

Tunnel Associates Group:

¢/o White Acre Equities, LLC
111 Fulton Street

New York, New York 10038
Attention: Jacob Frydman
Telephone No.: (212} 732-3900

and

c/o Essex Capital Partners Limited
635 Madison Avenue Suite 1300
New York, NY 10022
Altention: Mitchell Rutter
Telephone No.: (212) 888-0800

with a copy to

Arent Fox PLILC

1675 Broadway

New York, New York 10019
Attention: Karen F. Candreva, Esq.
Telephone No.: (212) 484-3953

Corem Group:

Agins, Siegel & Reiner, L.L.P.

386 Park Avenue South

New York, New York 10016-8804
Attention: Trwin Siegel, Esq.

Telephone No.: (212) 447-5599 ext. 306

Document Holder:

Kantor, Davidoff, Wolfe, Mandelker & Kass, P.C.
51 East 42" Street

New York, New York

Atin.: Lawrence Mandelker, Esq.

Telephone No.: 212-682-8383

WOUIAAIL AL 1N
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AGREEMENT

This “Agreement” is made and entered into as of this | X day of December, 2012, by and
between (i) TUNNEL ASSOCIATES, LLC (“Tunnel”), a New York limited liability company,
(i) SLD 500, LLC, a New York limited liability company (“SLD 500 LLC?), (ii) Scott
Diamond, (iv) Mitchell Rutter (“Rutter”), (v) Jacob Frydman (“Frydman™) and (vi) Warren
.Diamond.

RECITALS

WHEREAS, Tunnel and Corem Capital Partners, LLC (“Corem™) are the sole members of 500
Lincols, LLC (%500 Lincoln™) and Parties to the Amended and Restated Operating Agreement of
500 Lincoln dated as of October 31, 2002 as thereafter amended from time to time (the

“Operating Agreement”);
WHYERFEAS, Lincoln is the sole member of 500 Lincoln Owner, LLC (*500 Owner™);

WHEREAS, Tunnel and Corem are the sole members of 500 Tenth, LLC (“500 Tenth”) and
Parties to the Amended and Restated Operating Agreement of 500 Tenth, LLC dated as of
October 31, 2002 as thereafter amended from time to time (the “Tenth Operating Agreement”;
together with the Lincoln Operating Agreement and the 500 Owner Operating Agreement, the

“Operating Agreements™);

WHEREAS, Tunnel, Corem, 500 Lincoln and 500 Tenth, as well as Tunnel Self Storage, LLC,
Tunnel Stotage Partners, LLC, American Self Storage Lincoln, LLC, American Self Storage
Mgmt. Assoc., Inc., 636 Eleventh Associates, LLC, 636 Eleventh Mezzanine, LLC, 636 EAR
Associates, LLC, Wood EIf Partnets, LLC, White Acre Capital, LLC, Telco Associates, LLC,
Warren Diamond, Frydman, Rutter, John DelMonaco, Warren Diamond 2005 Grantor Trust, Sal
Cannizzaro, and American Self Storage Mgmt. Assoc., LLC were the Parties set forth in the
preamble to a certain Settlement Agreement dated as of November 3, 2005 (the “2005 Settlement

Agreement™);

WHEREAS, Tunnel, Corem, 500 Lincoln and 500 Tenth were also Parties to a certain
Agreement dated as of April 27, 2009 (the “2009 Settlement Agreement”; together with the 2005

Settlement Agreement, the “Settlement Agreements”™);

WHEREAS, pursuant to seetiont 11 of the 2005 Settlement Agreement Tunnel and Corem each
have the unilateral right to invoke a buy-sell procedure, to be exercised in each of their absolute
discretion, which, if invoked would result in one or the other of Tunnel or Corem purchasing the
interest of the other in 500 Lincoln (the “Buy-Sell Agreement”);

WHEREAS, 500 Ownet is the owner in fee simple of certain real property located in New York
NY (the “Property”) which Property includes the building commonly known as 500 10™ Avenue,
New York New York which is leased to DHL USA, Inc. pursuant to the DHL Lease (as

hereinafter defined) as well as a propetty located at 512 W, 39th Street, New York, NY, which is
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not encumbered by any mortgage and which in which is not part of the premises leased to DHL
USA, Inc. pursuant fo the DHL Lease (the “39"™ Street Property™),

WHEREAS, certain disputes have arisen among Tunnel on the one hand, and Scott Diamond
and Warren Diamond with respect to their respective rights and obligations pursuant to the
Lincoln Operating Agreement and the Settlement Agreements;

WHEREAS, Scott Diamond has commenced a suit in the Supreme Court, New York County,
entitled Scott Diamond v. Tunnel Associates, LLC. et al., Index No. 156620/2012 (the “New
Diamond Action”), seeking, among other relief, a declaration that he is a co-manager of 500

Lincoln; and
WHEREAS, the Parties have agreed to settle their disputes as hereinafter set forth;

NOW, THEREFORE, in consideration of the mutual promises hereinafier set
forth and of other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Members agree as follows:

1. Defined Terms: All defined terms used herein shall have the meaning ascribed thereto in
the Operating Agreements and the Settlement Agreements unless otherwise defined herein,

2. Management of 500 Lincoln and 500 Tenth:

(a)  The Parties agree and acknowledge that SLD 500 LLC, an entity wholly owned by
Scott Diamond and of which Scott Diamond is the sole control person, shall replace the co-
manager of 500 Lincoln previously designated by Corem to act as co-manager of 500
Lincoln and 500 Tenth, except as otherwise set forth herein, and from this date forward the
two co-managers of 500 Lincoln and 500 Tenth are Tunnel and SLD 500 LLC. The same
shall automatically take effect, without the need for any additional documentation.

(6)  Scott Diamond hereby represents and warrants and agrees and covenants io Tunnel,
Frydman and Rutter that: (i) SLD 500 LLC was formed by him solely to act as 4 co-manager
of 500 Lincoln and 500 Tenth {and, if acceptable to Corem, Corem) and for no other
purpose; (ii) that on the date hereof Scott Diamond in his individual capacity is a co-tnanager
of Corem; (iii) that Scott Diamond owns 100% of the membership or other ownership
interests in SLD 500 LLC; (iii} that Scott Diamond is the sole manager or sole managing
member of SLD 500 LLC; (iv) that so long as 500 Owner, 500 Lincoln or 500 Tenth or any
other entity in which Tunnel, Frydman or Rutter have any direct or indirect interest, owns the
Property or any interest in the Property, Scott Diamond shall not: (a) sell SLD 500 LLC or
any interests therein; (b) permit any other person to own any membership or other interest in
SLD 5060 LLC; {c} except as set forth herein, permit any other person to be a manager or

managing member of SLD 500 LLC or otherwise have the ability to contro] or take any
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action on hehalf of or otherwise cause SI.D 500 LLC to act or refrain from acting on any
matter whatsoever.

(¢) Inthecvent that Scott Diamond in his individual capacity (or SLD 500 LLC,if ithas
become a substitute manager of Corem) shall cease to be a manager of Corem, then such
event shall be deemed the automatic resignation of SLD 500 LLC as co-manager of 500

Lincoln and 500 Tenth,

(d)  Provided that Scott Diamond ot his heirs continue to own 100% of the membership
interests in SLD 500 LLC; Scott Diamond and/or his successor in interest, may designate his
successor as manager of SED 500 LLC, to act as co~managet of 500 Lincoln and 500 Tenth,
such designation to take effect only upon the death, permanent disability or incapacity of
Scott Diamond, by making such designation in writing and by providing written notice to
Tummel, Frydman and Rutter, provided, however, that so long as Rutter or Frydman or any of
their Affiliates have a direct or indirect interest in Tunnel, 500 Tenth, 500 Lincoln, and/or

500 Owner, Warren Diamond shail not be designated as a successof Manager of SLD 500
LLC.

(¢)  The Parties herein acknowledge that the Property shall, going forward, be self-
managed by the two eo-managers of 500 Lincoln pursuant to the terms of this Agreement,
unless otherwise agreed in writing, and any prior agreement fo cause the Property to be
managed by a third party managet is hereby waived.

3. Auntomatic Monthly Distribution of Balance Existing Cash Reserves: Distributions

(@)  The Parties agree that except as otherwise set forth herein, and except for such
proceeds which have been directed by 500 Ownet, 500 Lincoln, and/or 500 Tenth to
be paid into a lockbox or other account pursuant to a separate agreement, all proceeds
of every nature whatsoever due to or received by 500 Owner, 500 Lincoln and/or 500
Tenth from any source whatsoever shall be deposited into 500 Lincoln’s account at
Citibank N.A. Branch #735, Account # 59211304 (the “Lincoln Citi Account™).

(b)  Eachof Frydman (ot his successor as managot of Tunnel), or Ruter (or his successor
as manager of Tunnel), or Scott Diamond (as manager of SLD 500 LLC or his
sucoessor as manager of SLD 500 LLC ) may, without the requirement of any further
authorization by the other Managers, unilaterally cause any sums due 500 Owner, 500
Lincoln and/or 500 Tenth from any source whatsoever to be collected and deposited

into the Lincoln Citi Account.

()  To the extent that any of the Parties to this Agreement (whether directly, or through

their employees, agents of other representatives) receives any sums which belong o,
are due to, or are payable to 500 Owner, 500 Lincoln and/or 500 Tenth which are not
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promptly deposited into the Lincoln Citi Account, such sums shall be deemed to be
held by such recipient in trust for 500 Lincoln, and be deposited by such recipient
into the Lincoln Citi Account within three (3) business days after receipt of same. In
the event that any of the Parties hereto (whether directly, or through their employees,
agents or other representatives) shall have received any such sums (the “Original
Receipts”), and shall have failed to deposit the Original Receipts into the Lincoln Citi
Account within said ten (10} business days after receipt of same, such Party shall be
liable for and required to deposit an additional amount out of their own funds, equal
to ten percent (10%) of the Original Receipts for each business day beyond the ten
(10) business days (the “Additional Amounts™), until all of such sums (the Original
Receipts and the Additional Amounts) have been deposited into the Lincoln Citi
Account. The Parties acknowledge and agree that the Additional Amounts which a
Party may be required to pay does not constitute a penalty, but rather represents
liquidated damages as any damages resulting from the failure to make a timely
deposit of the Original Receipts is difficult or impossible to ascertain.

(d)  Asamaterial inducement to entering into this agreement, each of the Parties hereto
agree that except as otherwise provided herein, and except as may be determined in a
subsequent written agreement signed and notarized by Frydman (or his successors as
manager of Tunnel) and Rutter (or his successors as manager of Tunnel) and Scott
Diamond (as manager of SLD 500 LLC, or his successots, as manager of SLD 500
LIC) 500 Lincoln shall make automatic monthly distributions from the Lincoln Citi
Account of all sums then in the Lincoln Citi Account in excess of fifty thousand
Dollars ($50,000) as follows: A) the first distribution of funds following the signing
of this Agreement, shall be done by the Managers: $100,000 thereof to Morrison
Cohen LLP; $100,000 thereof to Brief Carmen & Kleiman, LLP: $150,000 thereofto
Tunnel, $150,000 thereof to Corem; and $113,000 thereof to the 500 Lincoln
Lockbox Account, Additionally, $40,000 shall be immediately moved from the 500
Lincoln Money Market Account to the 500 Lincoln Checking/Operating Account; B)

all distributions thereafter, through automatic electronic disbursements through the
Automated Clearing House (“ACH”) to the beneficial owners of Tunnel and Corem,
proportionately as follows: (i) twenty five percent (25%) as directed by Frydman (or
his successors); (ii) twenty five percent (25%) as directed by Rutter (or his
successors); (iii) twenty five percent (25%) as directed by Sal Cannizzaro (or his
successors); (iv) twelve and one-half percent (12.5%) as directed by Grace and/or
John DelMonaco (or their successors); and (v) twelve and one-half percent (12.5%)
as directed by Scott Diamond (or his successors as trustee of the Warren Diamond

Trust).

(e simultaneously with the execution of this Agreement Frydman, Rutter and Scott
Diamond shall execute an original of the joint written instructions to Citibank in the
form aftached hereto as Exhibit A, which joint written instructions shall be
immediately delivered to Citibank by any of the Parties hereto. The Parties hereto
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expressly agree that except with respect to the possible delivery of the joint
instructions in the form of Exhibit B if the conditions therefore have occurred,
without the express prior writien consent of Frydman (or his successoras manager of
Tunnel) and Rutter (or his successor as manager of Tunnel) and Scott Diamond (as
manager of SLD 500 11.C or his successor as manager of SLD 500 LLC) no Party
shall directly or indirectly take any act whatsoever, O Cause amny of their employees,
agents and/or representatives o take any act whatsoever, which does, ot is intended
tp, in any way stop, curtail, amend or modify the joint written instructions which
have been delivered to Citibank or otherwise provide Citibank with any instructions
to the contrary, or challenge or otherwise make any claim to Citibank that the
distributions being made pursuant said joint written instructions are to be stopped,

modified, curtailed or otherwise challenged.

The Parties shall also execuic joint written instructions in the form of Exhibit C
hereto to TIAA including specific instructions concerning financial arrangements.

4. Authorization to Pay Certain Expenses.

()

®

The Parties agree that except for the automatic distributions which are to be made out
of the Lincoln Citi Account pursuant to the joint instructions provided in accordance
with section 3 hereof, and the payment of certain expenses which are authorized
pursuant to section 4(b), section 8 and section 12 hereof, no payments of withdrawals
of any type or nafure shall be made out of the Lincoln Citi Account, or out of any
other account how O hereafter maintained by 500 Owner, 500 Lincoln, and/or 500
Tenth, without the express priot written and notarized agreement of Frydman (or his
successors as manager of Tunnel) and Rutter (ot his successors as manager of
Tunnel) and Scott Diamond {as manager of SLD 500 LLC, ot his as manager of SLD
500 LLC) ot by the joint sipnatures of Frydman {or his successor as managet of
‘Tunnel) and Rutter (or his successors as manager of Tunnel) and Scott Diamond (as
manager of SLD 500 LLC, or his successors as managel of SLD 500 LLC) on any
check, wire instruction or other instrument.

Either Frydman (or his Successors as rnanager of Tunnel), or Rutter (or his successors
as manager of Tunnel), or Scott Diamond (as manager of SLD 500 LLC or his
successors as manager of SLD 500 LLC) may, without the requirement of any further
authorization by the other Managers, unilaterally cause certain payments for
legitimate Property expenditures to be made by causing the issuance of a check or
check by phone, or ACH ot similar transaction, but only if (i) same is & legitimate
Property expenditure which is not the obligation of & tenant or subtenant of the
Property, being paid for a legitimate purpose, (ii) no portion. of such payment, and no
other compensation ot expectation of compensation, directty or indirectly is paid oris
expected fo be paid to, of o1 behalf of the Party authorizing such payment (or a
person Affiliated with such Party) as 2 result of the making of such payment; (iii)
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(c)

CY

©

such payment is for the payment of utilities (including, without limitation, electric,
gas, water, sewer and the like, but excluding any capital improvements with respect
to such utilities); real property taxes, governmental levies, fees, fines, penalties or
assessmenis; insurance; payments to DHL for reimbursement of an overpayment or a
landlord obligation under the DHL Lease; payment to complete the roof work, but
not more than $10,500 in the aggregate to Vanguard Roofing; payment to the
Company’s accountants for preparation of annual tax returns, but not in excess of
$20,000 per annum; payment to Anthony Cuomo, Esq. or such other real estate tax
consultant as may be hired in substitution of Anthony Cuomo in connection with a
tax grievance on a contingency basis so long as same conforms to the requirements of
section 6 herein; payment for an emergency repair (but in no event in excess of
$10,000 per incident); payment for the purchase of a bond to bond-off on a lien
encumbering the Property provided that the cost of such bond is not in excess of two
percent (2%) of the amount necessary to bond to remove said lien (and in connection
with same to execute the bond on behalf of the owner of the Property); payment of
principal or interest due to an institutional lender who holds a valid mortgage loan
secured by the Property and which payments of interest and principal are not being
paid from an independent source or lockbox arrangement; and payments of
Installments (as hereinafter defined) in connection with an executed Acceptable
Ground Lease (as hereinafter defined).

By virtue of authorizing any payment permitted under subsection 4(b) hereof, the
Party authorizing said payment is deemed to have represented and warranted to each
of the other Parties hereto that such payment conforms in each and every respect to
the requirements of subsection 4(b) (i), (ii) and (iil) and meets all of the conditions
thereof,

In the event that a payment made pursuant to section 4(b) hereof was mistakenly
made or is otherwise an overpayment to the payee, either Frydman (or his
successors as manager of Tunnel), or Rutter (or his successors as manager of
Tunnel), or Scott Diamond (as manager of SLD 500 LLC, or his successors as
manager of SLD 500 LLC) may, without the requirement of any further authorization
by the other Managers, unilaterally seek to collect same for the benefit of and at the
expense of 500 Lincoln, and upon collection, cause same to be deposited into the
Lincoln Citi Account.

Notwithstanding the foregoing, the parties hereto shall alternate, in two year cycles,
the determination as to who shall provide insurance for 500 Lincoln, Thus, Scott
Diamond (or his successors as managers of SLD 500 LLC) shall have the right to
choose the insurance company providing insurance for all assets of 500 Lincoln for
the two year period beginning in 2013. Rutter and Frydman (or their respective
suecessors as managers of Tunnel) shall have the right to choose the insurance
company providing insurance for all assets of 500 Lincoln for the two year period
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beginning in 2015. This arrangement in which the parties alternate the decision in
two year cycles shall continue until the Property is sold.

5 Lease Termination.

(@)  Upon (i) termination of the DHIL Lease, or in the event DHL shall fail to timely issue
its notice of election to renew its lease at the end of a prior term as provided forinthe
lease executed by and between 500 Owner or 500 Lincoln as landlord and DHL
Express (USA), Inc. as tenant dated November 14, 2005, as modified from time to
time (the “DHL Lease™) of the Property; or (i) termination of an Acceptable Ground
Lease (should same be entered into), or in the event the tenant under an Acceptable
Ground Lease shall fail to timely issue its notice of clection to renew its lease at the
end of a prior term as provided for inan Acceptable Ground Lease, if any, the Parties

agree as follows:

(i} Issuance of Joint Instruction. Provided that the conditions set forth in
section 5(a) have been met, either Frydman (or his successors as manager of
Tunnel), or Rutter (or his successors as managet of Tunnel), or Scott
Diamond (as manager of SLI 500 LLC or his successors as managet of SLD
500 LLC) may, without the requirement of any further authorization by the
other Managers, unilaterally deliver to Citibank the joint instruction in the
form attached hereto as Exhibit B and which shall be gxecnted in triplicate
simultaneously with the execution of this Agreement (with one original
delivered to each of Frydman, Rutter and Scott Diamond).

(i)  Marketing of the Property for Lease/Sale, Provided that the conditions set

forth in section 5(g) have been met, either Frydman (or his successor as
manager of Tunnel), or Ruiter {or his successor as manager of Tunnel), or
Scoft Diamond (as manager of SLD 500 LLC or his successors as manager of
SLD 500 LLC) may, without the requirement of anty further authorization by
the other Managers, unilaterally (but shall not be obligated to) cause 500
Owner to enter inio an exclusive listing agreement to ground lease the
Property on an exclusive basis for up to six (6) months with the First
Available Broker (as said texm is hereafter defined) solely for the purpose of
marketing an Acceptable Ground Lease (as said term is hereafter defined) for
the Property. Inthe event that an offer for an Acceptable Ground Lease is not
obtained within six months, or in the event that an offer for an Acceptable
Ground Lease is obtained, but an Acceptable Ground Lease is not executed
by a ground lessee within ninety (90) days after the end of said six month
period, then the Property shall thereafter continue to be listed for an addition
six (6) months for the purpose of sourcing an Acceptable Sale (as said term
is hereafter defined) of the fee simple interest in the Property with the First
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Available Broket with whom the Propesty was previously listed for the
PUIPOSe of marketing an Acceptable Ground Lease.

For purposes hereof the following terms shall have the following definitions:

«First Available Broker” means the first licensed real estate broker (or
licensed real estate agent propesly affiliated witha licensed real estate broker)
chosen in the order of priority established hereafter, willing to entet info an
exclusive listing agreement as described in section 5(a) (ii) above, for a
commission equal.to one and one-half percent (1.5%) of the net present value
of the lease payments oVer the initial 49 year term of an Acceptable Ground
Iease discounted at the Prime Rate published by the Wall Street Journal on
the date of execution of an Acceptable Ground Lease and payable in
Instaliments (as said term is defined herein), or 00€ percent (1 %) of the sale
price in the event of an Acceptable Sale paid in cash at closing, The Party
acting on behatf of 500 Owner shall contact the following real estate broker
(or licensed real estate agent properly affiliated with a licensed real estate
broker) in the following order of priority, meet with such person and explain
the opportunity, and await a response as to their interest (for up o two weeks)
before pursuing the next person in order of priority a8 follows:

FIRST: The two persons at Eastdil Realty with the two highest
average dollar volume of closed commercial real estate sales for each of the
prior two yeats ;

SECOND: Darcy Stacomm;

THIRD: Richard Baxter and/or Yoram Cohen;

FOURTH: Steven Kohn,

FIETH: The two persons at Jones Lang 1 asalle with the two highest

average dotlar yolume of closed commercial real gstate sales for each

of the prior two yeats..

«Acceptable Ground Lease” means a forty nine (49) year ground lease on
terms at least as favorable to the landlord as are set forth in this section,
entered into by and among 500 Ownet as {andlord and the highest bidder as
tenant, which highest bidder has been obtained througha widely disseminated
offering process undertaken by the broker with whom an exclusive listing
agreementhas been executed to market such ground {ease. The ground lease
shall lease the Property together with all easements, appurtenances and othet
rights and privileges now or hereafter belonging or appertaining thereto,
sncluding all air-rights and development rights (provided, powever, that
Tenant may not fransfer or sell any guch air-rights and development rights fo
a third Party), subject 10 the state of titie and the terms and conditions of the
lease, with up with to two (2) extension terms of ten {10) years each upon
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tenant giving notice 10 {andlord of such extension ot least twelve (12) months
priot 10 the expiration of the then current term, with base rent being not less
than Sixteen Million Five Hundred Thousand Dollars (31 6,500,{)00) per
annum in the first year, with each subsequent year’s base sent increasing
annually by the Consumey Price ndex, and with the base rent for each of the
first years of each renewal term being at Fair Market Value, but in no event
1ess than 1 10% of the last base rent payable in (he last year of the prior terml,
with tenant responsible to pay all Trapositions (as hereinafter defined) and 1
rents being absolutely net 10 jandiord without any abatement, deduction,
counterclain, sot-off or offset whatsoever (except a3 otherwise expressly
provided in the lease) 50 that the lease shall yield, net, 10 {andlord, the base
rent in each yeat Juring the teritt and that tenant shall pay all costs, expenses
and charges ofevery kind and natore relating to the Propertys which may arise
or become due Of payable during or aftet (but attributable to 2 period falling
within) the term except that tenant shall not be required to P&Y () any
prinoipal, interest or other WM due on any fee mortgage then O thereafter in
cffect or (b) a0y amounts nECessary to discharge any lien or encumbrance on
the interest of landlord in the Property created by tandlord. “Impositions”
shall mean (a) taxes, (b) real property general and special assessments, (c}
personal property taxes, (4} occupancy and rent {2XeS, () water, water meter
and sewer rents, rates and charges, (F) excises, (g) levies, {h) license and
perroit fees, (D service charges with respect 10 police protection, fire
protection, strect and hi ghway construction, maintenance and lighting,
sapnitation and water supply if any, () fines, penalties and other similar or
like govemmental charges applicable 1o the foregoing and any interest oF
costs with respect thereto, and (k) any and all other gOV crnmental levies, fees,
rents, assessments oF taxes and charges, general and special, ordinary and
extraordinaty, foreseen and unforeseen, of any kind and nature whatsoever,
and any interest OF costs with respect theretos which at any time during the
term are (1) assessed, fevied, confirmed, imposed upon or would have become
due and payable out of or n respect of, OF would have been charged with
respect 10, the Property, of 80 document 10 which tenant 15 2 Party creating
or transferting an interest or estate in the Property, O the use and ocoupancy
thereof by tenant, O (i) encumbyances of liens on (1) the Propexty, 0t () the
sidewalks 0T streets in front of or adjoining the Property, OF (3) any vault
(cther than 2 yault in respect of which a utikity company 18 obligated to Pay
any charge specified above of which is exempt from any such charge by
reason of use thereof by any such utility company)s passageway Of space in,
over or under quch sidewalk of street, of (4) any othet appurtenances of the
Property, ot (5)any personal property (except personal property which is not
owned by of leased to tenant OF a subtenant OF other ocoupant of the
Property)s equipment of other facility used inthe operation thereof, or (6) the
vents {or any portion thereof) payable by tenant ander the lease. The lease
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shall also provide for 2 security deposit of at Jeast six months base rent
(which may be released to fenant if there are no defaulis upon the fifth
anniversary of commencement of the lease). The lease shall also provide that
Tenant shall maintain at its cost, and name the Landlord as additional insured
on a policy insuring: (a) the buildings located on the Property insured under
an “All Risk of Physical Loss” form of policy, including, without limitation,
coverage for loss Of damage by water (including sprinkler leakage), flood,
collapse, cubsidence and earthquake and, when and to fhe extent obtainable
from the United States government or any agency thereof, war risks; such
insurance to be writtep.onan “Agreed Amount” basis, with full replacement
cost valuation, in. an amount equal to not less than one hundred (100%)
percent of the full replacement cost of the Building (determined without
regard 10 depreciation of the Building and exclusive of foundations and
footings); (b) commercial general liability insurance against liability for
bodily injury, death and property damage, it being agreed that such insurance
shall be in an amount of not less than [Twenty Five Million ($25,€)00,000)}
Dollars {as such sum shail be adjusted for inflation upon each fifth year
anniversary of the lease commencement date) combined single limit inclusive
of primary, umbrella and excess policies for liability for bodily injury, death
and property damage. Tenant shall be responsible to use the proceeds of
insurance to restore any damage to the buildings on the Propetty except inthe
{ast § years of the lease, in which case, the tepant may terminate the lease if it
pays over the proceeds of insurance first to the ieasehold morigagee(s) which
hold liens on tenant’s interest in the lease, SO much of the insurance proceeds
as shall equal the wnpaid principal indebtedness secured by such leasehold
morigage with interest thereon at the rate specified therein to the date of
payment (such payments to be made in order of lien priority and pavi passu to
leasehold morigagees with liens of the same priority); and landlord shall
yeceive the balance, if any, of the insurance proceeds. In the event during the
term (excluding a iaking of the fee interest in the premises, if after such
taking, tenant’s rights under the lease are not affected) there is a taking of all
or substantially all of the Property for any public or quasi-public purpose by
any lawful powet o authority by the exercise of the right of condemnation or
eminent domain the lease shall terminate and the award, awards or damages
inrespect thereof shall be paid as follows: (i) first to the extent, if any, of the
necessary, reasonable and proper expenses (including, without limitation,
reasonable attorneys’ fees) paid or incutred by landlord, tenant any fee
mortgagee and any leasehold mortgagee in the collection of such award; (il)
there shall next be paid to landlord so much of the award equal to the value of
{and and the value of landlord’s seversionary interest in the buildings as
burdened and benefitted by the lease; (iii) there shall next be paid to the
Jeasehold mortgagee(s) which hold liens ont tenant’s interest in the lease, 50
much of the balance of such award as shall equal the unpaid principal
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indebtedness secuted by such leasehoid mortigage with interest thereon atthe
rate specified therein to the date of payment (such payments to be made in
order of lien priority and pari passu to jeasehold mortgagees with liens of the
same priority); and (iv) subject to rights of any leaschold mortgagees, tenant
shall receive the balance, if any, of the award. Ifthere shall be any dispute as
to which portion of the award is atiributable to the land and which portion is
attributable to the building, or as to the value of landlord’s reversionary
interest in the building and/or the value of land as burdened and benefitted by
the lease, such dispute shall be resolved by binding arbitration. Tenant shall
have the right, at any time and from time to time, o grant one Of MOrC
Jeasehold mortgages {o any institutional lender to secure any indebtedness
incurred by tenant including, without limitation, any indebtedness relating to
the conversion of the building on the Property or the demolition of the
existing building and construction of a new building on the Property. All
leasehold mortgagees shall give landlord prompt notice of such leasehold
mortgage and furnish landlord with a copy of same, and shall give landlord
prompt notice of any default by tenant, and grant Landlord an additional
thirty (30) day period of time beyond tenant’s time to cure, to cure such
default or remedying the default, or causing the same fo be remedied, or
causing action to remedy a default to be commenced. Landlord shall accept
performance by a leaschold mortgagee of any covenan, condition or
agreement on tenant’s part to be performed by fenant. Any leaschold
mortgagee may initiate and complete any foreclosure of its leasehold
mortgage and may exercise any other rights and remedies against tenant and
landlord will consent that any petson who is the transferee of tenant’s interest
in the lease as a result of the foreclosure of a leasehold mortgage, and such
person’s Successors and assigns, may assign the lease without obtaining
landlord’s prior consent, The landlord may place one or more fee mortgages
on the Property, but no fee morigage shall encumber or attach to the lease or
tenant’s or any leasehold mortgagee’s rights under the lease or any leasehold
mortgage unless such leasehold mortgagee consents otherwise. In the event
tenant shall wndertake any construction on the Property it shall do so in
accordance with all laws, and tenant shall submit to Landlord for its review
and for informational purposes only, prior to filing, copies of all plans and
applications to be filed for approval with any governmental agency, and any
subsequent changes or modifications thereto, Prior to commencing any
demolition or construction, and until construction is substantially completed
and tenant has obtained a temporary certificate of occupancy, tenant will
provide, or cause fo be provided, and thereafter shall keep in full force and
effect, insurance coverage of the following types and minimum limits: (1)
general liability insurance, naming contractor or construction manager as
named insured and, as additional named insureds, tenant, landlord, each fee
mortgagee and each leasehold mortgagee, such insurance to insure against
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lability for bodily injury and death and for property damage in an amount
comparable with the amounts carried by persons undertaking similar work in
the New York City Area, but not less than [Twenty Five Million
($25,000,000)] Dollars combined single limit, such insurance to include
operations-premises liability, contractor’s protective liability on the
operations of alfl subcontractors, completed operations, broad form
contractual liability, a broad form comprehensive general liability
endorsement providing blanket automatic contractual coverage including
bodily injury to employees or others assumed by the insured under contract
and, if the contractor is undertaking foundation, excavation or demolition
work, an endorsement that such operations are covered and that the “XCU
Exclusions” have been deleted; (i) workers® compensation insurance
providing statutory New York State benefits for all persons employed in
connection with the construction at the Property and employer’s lability
insurance in an amount not less than that required by New York State law,
with coverage to be listed in the underlying schedule of any umbrella or
following form excess policy; (iii) special form builder’s risk insurance
(standard “all-risk”™ or equivalent coverage), including, without limitation,
coverage for any so-called “soft cost” value sums and for loss or damage by
water (including sprinkler leakage), flood, collapse, subsidence and
earthquake (excluding, at tenant’s option, from such coverage normal settling
only) and, when and to the extent obtainable from the United States
government or any agency thereof, war risks, written on a one hundred
(100%) percent of completed value (non-reporting) basis naming, to the
extent of their respective insurable interests in the Property, tenant as named
insured, and, as additional named insureds, landlord, any contractor or
construction manager engaged by tenant and each mortgagee under a standard
mortgagee clause. In addition, such insurance (1) shall contain an
acknowledgment by the insurance company that its rights of subrogation have
been waived with respect to landlord and any fee mortgagee and an
endorsement stating that “permission is granted to complete and occupy™ and
endorsements for coverage of increased construction costs due to changes in
legal requirements and so-called “soft costs”, (2) if any storage location
situated off the Property is used, shall include coverage for the full insurable
value of all materials and equipment on or about any such storage location
intended for use with respect to the Premises, and (3) if materials, equipment,
machinery or supplies to be used in connection with construction are shipped
to the job site, and the all-risk builders risk insurance will provide transit
coverage, All proceeds received pursuant to the insurance coverages shall be
payable, in trust, to Tenant (or if more than $5 million, to an escrow agent
which is a depository institution to be released to tenant in tranches as
construction or restoration is being completed) for application to the cost of
completion of construction of the building(s). Prior to the commencement of
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construction Tenant shall furnish to Landlord: (a) a construction bond from
one or more bonding companies licensed in New York in an amount equal to
at least eighty percent (80%) of (i) the total construction budget from fenant’s
general contractor or (ii) the aggregate budget from Tenant’s prime sub-
contractors in form and substance reasonably acceptable to landlord; (b) a
contract or construction management agreement in form (the “Building
Construction Agreement™) assignable to landlord (subject to any prior
assignment to any leasehold mortgagee), made with a reputable and
responsible contractor or construction manager approved by landlord, which
approval shall not be unreasonably withheld providing for substantial
completion of the building (s) free and clear of all liens, encumbrances,
security agreements, interests and financing statements; (¢) a guaranty of
completion of construction from tenant (if tenant is a credit tenant) or from
tenant’s principals if tenant is not a credit tenant, in such form as the Parties’
Lawyers (as said term is hereinafter defined) shall deem appropriate; and (d)
An assignment to landlord (subject to any prior assignment to any leasehold
mortgagee) of the building construction agreement with a contractor or
construction manager, such assignment to be duly executed and
acknowledged by tenant and by its terms to be effective only upon any
termination of the lease or upon landlord’s re-entry upon the Property or
following any eveni of default prior to the completion of the building, such
assignment also to include the benefit of all payments made on account ofthe
building construction agreement, including payments made prior to the
effective date of such assignment. The lease shall provide that all rental
paymenis and any other sums payable by tenant to landlord shall be deposited
directly by tenant into the Lincoln Citi Account. And otherwise be on such
terms as are customary for ground leases of this type for similar properties in
New York City, as same shall be determined by the Parties’ Lawyers (as said
term is hereinafier defined). The Parties’ Lawyers are also hereby authorized
to modify the insurance requirements set forth herein to the extent the
insurance provisions hereof are not “matket” or cannot be obtained by the

tenant,

“Acceptable Sale” means a sale of the fee simple interest in the Property
to the highest bidder for an all cash price after conducting a widely
disseminated marketing effort and at least a first and second round of
bidding, and pursuant to a contract which has & “hard” deposit of at least
five percent (5%) of the purchase price pursuant to a purchase and sale
agreement which is not contingent on financing, due diligence or any
other matter which is solely within purchaser’s control, and which
requires a closing not more than ninety (90) days after the end of the six
month marketing effort, with all payments and documents being delivered
to the title company, issue the title insurance policy, and disburse all net
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proceeds, and otherwise on such terms as are customary for sales of fee
interests this type for similar properties in New York City, as same shall
be determined by the Parties’ Lawyers (as said term is hereinafter
defined).

“Installments” means, with respect to the commission payable to the broker
entitled to same resulting from an Acceptable Ground Lease, subject to
FIRST applying all lease payments paid under the Acceptable Ground Lease
not to exceed $5,000,0000 to repayment of any unpaid principal balance and
interest due under any mortgage loan secured by the Property, the assignment
to such broker of 100% of all lease payments paid under the Acceptable
Ground Lease until payment in full of the commission, as well as payment of
any franster taxes due by the Lessor.

“Parties’ Lawyers” means, with respect to general transaction matters other
than any ground lease or sale agreement for the Property pursuant to Section
5 herein, including but not limited to matfers pertaining to the DHL Lease,
Allen & Overy LLP ot such other attorneys as are mutually agreed upon by
the Parties, and, with respect to any ground lease or sale agreement for the
Property pursuant to Section 5 herein, the following; the firm at which Y.
David Scharf is partner {or if they are not available, another lawyer selected
by Tunnel Associates L1.C) and Brief Carmen & Kleiman, LLP, (or if they
are not available another lawyer selected by Scott Diamond as manager of
SLD 500 LI.C, or his successors as manager of SLD 500 LLC. If the two
lawyers ate unable to agree on the terms of and conclude (and have fully
executed) a ground lease or purchase and sale agreement with the ground
lessor or the fee interest purchaser, as the case may be, within thirty (30) days
after the award of the ground lease or the sale offer, then the two lawyers
shall select a third lawyer within five (5} days after the end of said thirty (30)
day period, who shall unilaterally have the right to conclude (and have fully
executed) a ground lease or purchase and sale agreement with the ground
lessor or the fee interest purchaser, as the case may be, with fifteen (15) days
after his selection. Ifthe two lawyers shall be unable to agree on selection of
the third lawyer within five (5) days after the thirty (30) day period, or if the
third lawyer is unable to conclude (and have fully executed) a ground lease or
purchase and sale agreement with the ground lessor or the fee interest
purchaser, as the case may be, with fifteen (15) days after his selection, either
Frydman (or his successor as manager of Tunnel), or Rutter (or his successor
as manager of Tunnel), or the Scott Diamond (as manager of SLD 500 LLC
ot his successor as manager of SLD 500 LLC) may, without the requirement
of any further authorization by the other Managers petition the Supreme
Court of New York, NY to select a successor lawyer who shall be charged
with finalizing the ground lease or the purchase and sale agreement, as the
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case may be, (notwithstanding the other time limitations set forth herein)
within sixty (60) days of his selection, and the closing shall occur not more
than sixty (60) days thereafter.

(b)  All net proceeds of an Acceptable Sale shall be distributed by the title company on
the date of closing as follows and this agreement shall constitute the disbursement
instructions to the title company:

Twenty five percent (25%) to each of the following;

#4254588 v1 020927 0009

Account Name: Winter Investors, LLC
Bank: Rhinebeck Savings Bank

2 Jefferson Plaza

Poughkeepsie, New York 12601

ABA Number 221971015

Account Number 7700010874

or such other account as may be substituted on the unilateral instructions
of Jacob Frydman (or his successors)

Account Name: Mitchell Rutter
Bank: TD Bank

500 Park Avenue

New York, New York 10022
ABA Number 026013673
Account Number 7929443963

or such other account as may be substituted on the unilateral instructions of
Mitchell Rutter (or his successors)

Account Name: SFC Enterprises, Inc.
Wachovia Bank, NA

Account Number 2030001185866
ABA Number 031201467

or such other account as may be substituted on the unilateral instructions of
Salvatore Cannizzaro (or his successors)

Twelve and one-half Percent (12.5%) of each monthly distribution to each of
the following;

Grace and John DelMonaco
Wells Fargo
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ABA Number 121000248
Account Number 1010292659449

ot such other account as may be substituted on the unilateral instructions of
Grace or John Delmonico (or their respective successors)

Warren Diamond

JP Morgan Chase

ABA Number 021000021

Account Number 2981894807

or such other account as may be substituted on the unilateral instructions of
Scott Diamond {or his successors as trustee of the Warren Diamond Trust)

6. Filing of Tax Grievance. Either Frydman (or his successor as manager of Tunnel), or
Rutter (or his successor as manager of Tunnel), or Scott Diamond (as manager of SLD 500
LLC) may (but shall not be obligated to), without the requirement of any further
authorization by the other Managers, unilaterally file or cause to be filed a tax grievance
with respect to the Property and in connection therewith to retain counsel on a contingency
basis on such terms which landlords of comparable buildings who contract for such legal
services on an arm’s-length basis pay for such services on comparable buildings, and the
fees, if any, to which such counsel shall be entitled shall be deemed to have been included in
the expenses identified in paragraph 4 (b) above. In the event that any Manager shall file a
tax grievance as hereinabove set forth, he or it shall promptly notify the other Managers, and
such other Managers shall not thereafter file a tax grievance with respect to the tax years for
which such tax grievance was filed.

7. Insurance. Inthe event that there is no mortgage loan due secured by the Property which
requires othetwise, in the event that the Property shall become vacant, and there shall be no
obligation on a tenant to provide insurance, either Frydman (or his successor as manager of
Tunnel), or Rutter {or his successor as manager of Tunnel), or Scott Diamond (as manager of
SLD 500 LLC or his successor as manager of SLD 500 LLC ) may, without the requirement
of any further authorization by the other Managers, unilaterally (but shall not be obligated 10)
cause 500 Owner to obtain general liability insurance coverage in an amount of not less than
$2 million, with not less than a $5 million umbrella policy, and 500 Owner may cease
cartying any property insurance coverage.

8. Maintenance of Property and Capital Calls. In the event that the Property is not then

leased and there are no rents being received by 500 Owner, and in the event that the funds in
the Lincoln Citi Account are insufficient to fund the payment of: (i) utilities necessary to
keep the Property from deteriorating, (ii) real property taxes, governmental levies, fees, fines,
penaltics or assessments which, if not paid within sixty (60) days will result in the sale oftax
certificates relating to the Property, or a sale of the Property; (iii) insurance which, if not paid
within sixty (60) days will result in a lapse of insurance coverage; and/or (iv) payment o the
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Company’s accountants for preparation of annual tax returns, but not in excess of $20,000
per annum and only if any of the items set forth in (i), (ii), (iii} or (iv) is more than sixty (60)
days past due; then, but only in such event, either Frydman (or his successors as manager of
Tunnel), or Rutier {or his successors as manager of Tunnel), or Scott Diamond (as manager
of SLD 500 LLC or his successors as manager of SLD 500 LLC) may, without the
requirement of any further authorization by the other Managers, unilaterally (but shall not be
obligated to) cause a capital call notice to be sent to all the members of 500 Lincoln to make
additional capital confributions in such amounts as shall be necessary to make the payments
set forth in sections (i) — (iv) above, which notices shall be delivered to each Member of 500
Lincoln (the “Contribution Notice™) specifying: (i) the total amount of each such additional
contribution: (i) each Member’s portion of such additional contribution; and (jif) evidence
that the funds in the Lincoln Citi Account are insufficient to fund the payment of the items
for which the Contribution Notice is being sent and evidence that the items proposed to be
paid with the proceeds of the capital call meet the requirements of this section 8. Within
fifteen (15) business days from the date of the delivery to all of the Members of the
Contribution Notice, each Member shall advance its respective Percentage Interest of the
additional contribution. A Member who does so coniribute shall sometimes be referred to
hereinafter as a “Contributing Member”. If any Member shall fail to contribute all or any
portion of its Percentage Interest of such additional contribution within the applicable period
of time (hereinafter a “Declining Member™), then the Manager who sent the notice shall send
a second notice to the Declining Member stating the amount of the Declining Member’s
shortfall (the “Shortfall Amount”) and if such Declining Member fails to contribute such
Shortfall Amount within five (5) days of receipt of such notice, such Manager shall provide
written notice thereof to all other Members {(the “Shortfall Notice™). Each Contributing
Member shall have the right, thereafier, within three (3} days after receipt of the Shortfall
Notice to contribute all or a portion of such Member(s)’ Shortfall Amount to 500 Lincoln (a
“Shortfall Contribution *), in which event such Shortfall Contribution shall reduce such
Declining Member’s Percentage Interests by two hundred percent {200%) of the Shortfall
Contribution, and increase the Percentage Interests of the Contributing Members who made
such Shortfall Contribution, prorata, by the same amount. For purposes of the foregoing
sentence, each $450,000 of capital contributed after the date hereof shall be deemed to equal
one percent (1%) of the Percentage Interests in 500 Lincoln on a non-diluted basis.1 The
additional contributions shall be deposited in the Lincoln Citi Account, and the Manger
issuing the Contribution Notice shall cause the items proposed to be paid with the proceeds
of the capital call, to the extent of the funded portion of such capital call, to be paid out of the
Lincoln Citi Account. In the event that any Member’s Percentage Interest shall change as a
result of a Shortfall Contribution as above set forth, then either Frydman (or his successor as
manager of Tunnel), or Rutter (or his successor as manager of Tunnel), or Scott Diamond (as

1 For purposes of ¢larity, in the event that & Shortfall Contribution in the amount of $45,000 has not been
made by the Declining Member, but is made by a Contributing Member, then the Declining Member’s Percentage
Interest shall be reduced by 20 basis points, and the Contributing Member’s Percentage Interest shall be increased by
20 basis points, which is a result of the following caleulation: 45,000+450,000 times .01 times 2.
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manager of SLD 500 LLC or his successor as manager of SLD 500 LLC ) may, without the
requirement of any further authorization by the other Managers, unilaterally cause a notice to
be issued to Citibank modifying the percentage of the automatic monthly distributions from
the Lincoln Citi Account as set forth in section 3 (d) above to reflect the changed Percentage
Interests of the Members which notice shall take precedence over the notice referenced in
Section 3 (e} above, and each of Frydman (or his successor as manager of Tunnel), Rutter (or
his successor as manager of Tunnel), and Scott Diamond (as manager of SLD 500 LLC or his
successor as manager of SLD 500 LLC ) hereby grant each of the other two with power of
attorney to act as attorney-in-fact for solely said limited purpose to execute said notice on
each of their behalf, provided however, that in the event that a party shall intentionally use
the power granted in this section to wrongfully notice Citibank of a change in the Percentage
Interests of the Members, then, in addition to any rights or damages which any party may
have against such person in law or in equity, such person shall be liable to each of the other
two Managers in the amount of $1,000,000, as liquidated damages, which the Parties agree is
not a penalty, and which represents a reasonable liquidated damage for same,

9. Agreement not to Invoke Buy-Sell. Frydman and Rutter, as the sole managers of Tunnel
(and their successors as the sole managers of Tunnel) or as members of Tunnel hereby
represent and warrant to Scott Diamond, and agree and covenant that: (i) they have not
heretofore taken any action which would cause Tunnel to initiate the Buy-Sell Agreement;
and (ii) they will not hereafter ever fake any action which will cause Tunnel to initiate the
Buy-Sell Agreement; Scott Diamond hereby represents and warrants to Frydman, Rutter and
Tunnel, and agrees and covenants that: (i) the members and managers of Corem have nof
heretofore taken any action which would cause Corem to initiate the Buy-Sell Agreement;
and (ii) he or any of his successors as managers or members of Corem will not hereafter ever
take any action which will cause Corem to initiate the Buy-Sell Agreement.

10. Tax Matters Partner Beginning in 2012, and in two year cycles, the parties shall alternate
being tax matters partner and designating the accountants. Thus, for the first two years
following the signing of this agreement, Scott Diamond is designated tax matters partner of
500 Owner, 500 Lincoln and 500 Tenth, and Citrin Cooperman or such other accountant to
be selected by Tunnel ("Tunnel Selected Accountant”) is hereby selected as the accountants
responsible for preparation of federal state and other tax returns required to be filed by 500
Owner, 500 Lincoln and 500 Tenth during the two year cycles during which Scott Diamond
is acting as Tax Matters Pariner. In each case, at least thirty (30) days prior to the filing of
any tax returns for 500 Owner, 500 Lincoln and 500 Tenth, Scott Diamond shall cause a draft
of each tax return proposed to be filed on behalf of 500 Owner, 500 Lincoln and/or 500
Tenth to be sent to Frydman and Rutter. In the event that Frydman and Rutter have not,
within fifteen (15) days of receipt of each such tax return, stated objections thereto, Scott
Diamond shall be authorized to timely file said tax returns and issue all appropriate K-1s and
copies of such tax returns to the members entitled to same, and to Frydman and Rutter. In
the event that Frydman or Rutter shall have objected (by ematl or notice to Scott Diamond)
within fifteen (15) days of receipt of each such tax return, Frydman, Rutter and Scott
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Diamond shall within three (3) business days thereafter meet with, or cause a conference call
to be held with, the Tunnel Selected Accountant to resolve any issues with respect to any
such tax returns (the “Accountant Meeting”). In the event that as a result of said Accountant
Meeting Frydman, Rutter and Scott Diamond have not been able fo resolve the issues
objected to by Frydman or Rutter, the issues shall be resolved by the Tunnel Selected
Accountant, and the tax returns shall be {imely filed as prepared by the Tunnel Selected
Accountant, Similarly, for the two years beginning in 2014, Rutter is designated tax matters
partner of 500 Owner, 500 Lincoln and 500 Tenth, and Citrin Cooperman or such other
accountant fo be selected by SLD 500 LLC ("Scott Selected Accountant”) shall be selected as
the accountants responsible for preparation of federal state and other tax returns required to
be filed by 500 Owner, 500 Lincoln and 500 Tenth during the two yeat cycles during which
Rutter is acting as Tax Matters Partner. In each case, at least thirty (30} days prior to the
filing of any tax returns for 500 Owner, 500 Lincoln and 500 Tenth, Rutter shall cause a draft
of each tax return proposed to be filed on behalf of 500 Cwner, 500 Lincoln and/or 500
Tenth to be sent to Scott Diamond or his successors, In the event that Scott Diamond or his
successors have not, within fifteen (15) days of receipt of each such tax return set forth any
objections thereto, Rutter shall be authorized to timely file said tax returns and issue all
appropriate K-1s and copies of such tax returns to the members entitled to same, and to Scott
Diamond or his successors. In the event that Scott Diamond or his successors shall have
objected (by email or notice to Rutter) within fifteen {15) days of receipt of each such tax
return, Frydman, Rutter and Scott Diamond shall within three (3) business days thereafter
meet with, or cause a conference call to be held with the Diamond Selected Accountant to
resolve any issues with respect to any such tax retwrns (the “Accountant Meeting™). In the
event that as a result of said Accountant Meeting Frydman, Rutter and Scott Diamond have
not been able to resolve the issues objected to by Frydman or Rutter, the issues shall be
resolved by the Diamond Selected Accountant, and the tax returns shall be timely filed as
prepared by the Selected Accountant. The parties shall continue the arrangement of
alternating the tax matters partner and the selection of the Accountant, until 500 Lincoln
Owner, 500 Lincoln and 500 Tenth are dissolved. Neither party may select as the designated
accountant any firm with which Steve Stolizenberg is associated or any firm which does not
have offices in New York City and at least 150 accounting professionals firm-wide.

11. Sale of 39" Street Property. Rutter and Warren Diamond are hereby authorized to jointly
negotiate with one or more prospective purchasers for the sale of the 39™ Street Property,
provided that same shall be on terms not less beneficial to SO0 Owner than as set forth in this
section 11 (or as otherwise authorized by the prior written authorization of Frydman (or his
successor as manager of Tunnel) and Rutter (or his successor as manager of Tunnel) and
Scott Diamond ‘as manager of SLID 500 LLC or his successor as manager of SLD 500 LLC).
The Parties hereby agree that 500 Owner shall sell the 39" Street Property, provided that
such sale shall be at a price, and on terms not less beneficial to 500 Owner as follows: (i) a
sale price of not less than six million five hundred thousand Dollars ($6,500,000) to be paid
cash at closing; (i) a deposit of not less than ten percent (10%) of the purchase price which
deposit shall be nonrefundable except in the event of failure of seller to deliver title; (iii)
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purchaser agreeing to make a legal access accommodation (by easement, or otherwise) for
the owner and all occupants of the adjacent property at 500 10™ Avenue and each of their
respective employees, agents, contractors and invitees, to be able to access and exit from the
boiler room located in the 500 10™ Avenue building; (iv) where there is no merger of any
zoning lots between the 39™ Street Property and any other zoning lot comprising the
Property; (v) where the purchaser acknowledges that the property is sold “as is-where is”
without any representations or warranties with respect to the building, the land, any system
therein, or with respect to hazardous materials; and (vi) which sale closes no later than June,
2013, although Rutter and Warren Diamond shall attemipt to complete negotiations so that
closing may take place prior to year end 2012, and otherwise on such terms as Rutter and
Warren Diamond shall otherwise agree. The Parties hereby also agreed that at closing the
net proceeds of the sale of the 39" Street Property (after payment of all appropriate expenses
incurred by 500 Owner to sell the 39" Street Property) shall be disbursed at closing FIRST,
an amount equal to $200,000 to Tunnel (as designated by Frydman and Rutter); and the
balance remaining THEREAFTER, fifty percent (50%) to Tunnel (as designated by Frydman
and Rutter) and fifty percent (50%) to Corem (wired into a Corem bank account as directed
by Scott Diamond). Similarly, when any payments are made under a mortgage granted to the
Buyer of the 39th Street Property (including the payoff of the mortgage), the proceeds shall
be deposited into the S00 Lincoln Citibank Money Market Account, Account Number
9932285772, and then go fifty percent (50%) to Tunnel (as designated by Frydman and
Ratter) and fifty percent (50%) to Corem (wired into a Corem bank account as directed by

Scott Diamond).

12. Ackpnowledgement Of Indemnity And Guaranty Agreement. Warren and Scoft Diamond

acknowledges that the Diamond Trust, as a partner in 500 Lincoln, is bound to and is deemed
to have executed that certain Indemnity and Guaranty Agreement dated as of December 10,
2010 (the “Indemnity™), which Indemnity was executed as a prerequisite for the loan
refinancing,

13. Attorney’s Bills. Frydman, Rutter and Scott Diamond hereby agree that promptly after the
execution of this Agreement either of them may cause two (2) payments, one of which shall
be payable to Morrison Cohen LLP, counsel for Tunnel, and one of which shall be payable to
Brief Carmen & Kleiman, LLP, counsel for Scott Diamond to be made for legal fees incurred
in connection with the resolution of the disputes among the Parties hereto out of the Lincoln
Citi Account, each in the amount of $100,000.00. Except as otherwise set forth in this
section 12, the Parties will each be responsible for their respective legal fees, costs, and
expenses incurred in connection with this Agreement and the negotiation thereof,

14, Discontinuance of the New Diamond Action, Simultaneously with the execution hereof,
Scott Diamond shall cause lawyers representing plaintiffs in the New Diamond Action to file
the necessary documentation for the discontinuance with prejudice of the New Diamond

Action.
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15. Release of Claims. For valuable consideration, the sufficiency of which is hereby
acknowledged, each of the signatories hereto, and their respective predecessors,
administrators, officers, directors, managers, shareholders, members, constituents,
subsidiaries, affiliates, insurers, employees, attorneys, representatives, agents, owners, and all
of their respective successors and assigns, do hereby irrevocably and unconditionally
RELEASE AND FOREVER DISCHARGE each of the other signatories hereto, and their
respective heirs, predecessors, successors, administrators, officers, directors, managers,
shareholders, members, constitnents, subsidiaries, affiliates, insurers, employees, attorneys,
representatives, agents, owners, and all of their respective successors and assigns, from all
liability for all claims, demands, damages, obligations, actions, and causes of action, whether
known or unknown, whether now or hereafter discovered, foreseen or unforeseen, arising out
of or connected to or with any acts and/or omissions occurring from the beginning of the
world up to and including the Effective Date. This Release, however, shall not apply to any
new controversies, causes of action, actions, proceedings, claims, suits, arbitrations,
damages, judgments, liabilities, or Josses that may arise subsequent to the execution of this
Agreement, including but not limited to any claims for breach of this Agreement, except that
the signatories hereto and their respective predecessors, administrators, officers, directors,
managers, shareholders, members, constituents, subsidiaries, affiliates, insurers, employees,
attorneys, representatives, agents, owners, and all of their respective successors and assigns
expressly disclaim all and any claim other than a claim for breach of contract, including but
not limited to, specifically, any claim for fraud or any claim that the release herein is not

binding.

16. Covenant Not to Sue. Each Party covenants that, with respect to any claim or the subject
matter of any claim released herein or in any prior written agreement, including but not
limited to the Settlement Agreements, it shall not commence any litigation, arbitration or
other legal proceeding of any kind against any other member or manager of 500 Lincoln, 500
Owner, 500 Tenth or Corem, whether or not a signatory hereto. In the event of a breach of
this paragraph, in addition to any other remedies available hereunder, the breaching party
shall be liable for full payment of the prevailing Party’s actual costs, actual disbursements
and actual attorney’s fees in defending the action and in prosecuting a claim pursuant to this

paragraph.,

17. Breach of this Agreement. [t is recognized that damages in the event of breach by a Party of
any representation, warranty or covenant made in this Agreement, the Operating Agreements
and the Settlement Agreements will be difficult if not impossible to ascertain. It is therefore
agreed that, in addition to, and without limiting any other remedy or right that a non-
breaching Party might have against a breaching Party, each Party shall also have the right to:

(a)  Injunction. Aninjunction againsta breaching Party issued by a court
or arbitrator or arbitration panel of competent jurisdiction enjoining such breach, and
each breaching Party hereby consents to the issuance of any preliminary or permanent
injunction enjoining the breaching conduct without limitation and without bond; and
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(b) Liquidated Damages. The Parties agree that in the event of a breach
by a Party of any covenant contained in this Agreement, actual damages would
difficult or impossible to ascertain, and that therefore, each single occurrence which
may be considered a breach of any covenant contained in this Agreement shail
require the imposition of a liquidated damage award in favor of the non-breaching
Party in the amount of two hundred fifty thousand dollars ($250,000) per violation,
which the Parties agree is not a penalty, and which represents a reasonable liguidated
damage per violation.

(c) Specific Enforcement. The right to have such covenants specifically
enforced by any court having equity jurisdiction, it being acknowledged and agreed
that any breach of any of such covenants will cause irreparable injury to the non-
breaching Party to whom such covenant was made and that money damages will not
provide an adequate remedy. Each Party acknowledges and agrees that the covenants
are reasonable and valid in all respects.

(d}  Other Remedies. Nothing contained in subsections 15(a), 15(b) and/or
15(c) shall be construed as exclusive or as prohibiting a Party from pursuing any
other remedies available for such breach or threatened breach or for the breach of any
other provisions of this Agreement.

18. Indemnification. Each Party hereto hereby agrees to immediately indemnify, defend, and
hold each other Party harmless against any and all claims and all losses, reasonable attorneys
fees, and costs related to such Party’s breach of any representation, warranty, covenant or
obligation contained in this Agreement, the Operating Agreements and the Settlement
Agreements, Each indemnified Party having a right to a defense hereunder shall have the
immediate right of payment from the breaching Party for cosis and attorneys’ fees related to
his/her/its defense, and may seek an immediate award and payment through the legal and
equitable powers of any court or arbitration panel at any time during the subject matter
proceedings, and if an action or motion requesting relief under this paragraph is brought to
enforce same, then claimant shall be entitled fo an additional award for their reasonable
attorneys fees and costs relafed to said motion. Each indemnified Party having a right to a
defense hereunder: (i) hereby reserve the absolute right to its choice of counsel at all times;
and (i) may, at its sole discretion, settle any litigation, claim, or regulatory matter without
the consent of the breaching Party and without prejudicing such non-breaching Party’s rights
to indemnification and defense contained herein.

19. Dispute Forum. Should any dispute arise between the Parties which gives rise to injunctive
ot equitable relief pursuant to the terms of this Agreement, the Operating Agreements or the
Settlement Agreements, then notwithstanding anything else contained in such agreements,
the patty initiating an action seeking injunctive or equitable relief may at his/her/its election
bring such action in a court of competent jurisdiction, and each of the other Parties hereby
consent to sanie and shall not seek to dismiss or otherwise move such action to arbitration or
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other adjudication.

20. Entire Agreement. This Agreement shall modify and amend in accordance with its terms,
the terms of each of the Operating Agreements and the Settlement Agreements, and in the
event of any inconsistencies between this Agreement and any of the Operating Agtreements
or Settlement Agreements, the terms of this Agreement shall control. Except as specifically
amended by the terms hereof, the Parties hereto hereby ratify and reaffirm each of the terms,
agreements, conditions, representations, warranties and covenants set forth in each of the
Operating Agreements and Settlement Agreements and acknowledge that such agreements
constitute the valid and legally enforceable undertakings and obligations of Parties. The
Parties hereto hereby acknowledge that this Agreement contains the complete and entire
agreement and understanding of the Parties concerning the matters contained herein and may
not be altered, modified, or changed in any manner, except by a wrifing duly executed by all
Parties herete. There are no oral or written collateral or side agreements concerning the
matters contained herein. All prior and contemporaneous discussions and negotiations have
been, and are, merged and integrated into and superseded by this Agreement.

21. Counterparts. This Agreement may be executed (including by electronic mail or facsimile)
in separate counterparts, each of which when so executed shall be deemed an original and all
of which taken together shall constitute one and the same agreement.

22. No_Other Actions Authorized. Except as otherwise expressly provided herein, in the
Operating Agreement and Settlement Agreements, no action may be taken by 500 Owner,
500 Lincoln or 500 Tenth without the express prior written and notarized authorization of
Frydman (or his successors as manager of Tunnel) and Rutter (or his successors as manager
of Tunnel) and Scott Diamond (as manager of SLD 500 LLC, or his successors as manager of
SLD 500 LLC), Each of the Parties hereto represent and warrant, agree and covenant to each
of the other Parties hereto that he/she/it shall not unilaterally, directly or indirectly, through
agents, employees, representatives or otherwise, without the express written agreement of
undertake any action not specifically authorized by this Agreement.

23. Notice. All demands, notices, requests, consents and other communications required or
permitied under this Agreement, the Operating Agreements and/or the Settlement
Agreements shall be in writing and shall be personally delivered, or sent by facsimile
machine or e-mail {with a confirmation copy sent by one of the other methods authorized in
this Section), or by reputable commercial express delivery service (including Federal Express
and U.S. Postal Service overnight delivery service), or deposited with the U.S. Postal Service
mailed first class, registered or certified mail, postage prepaid, as set forth below;

If to TUNNEL ASSQCIATES, LLC: to Frydman and Rutter as hereinafter provided;

Ifto COREM CAPITAL PARTNERS, LLC: To Scott Diamond as hereinafter provided;
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If to Scott Diamond:

788 Shrewsbury Ave.

Suife 105

Tinton Falls, NJ 07724

EMAIL: scott@americanselfstorage.com

With a Copy To:

Ira Kleiman, Esq.

Brief Carmen & Kleiman, LLP
805 Third Avenue, 12th Floor
New York, NY 10022
EMAIL: ik@abriefjustice.com
FAX: 212-832-1747

If to Mitchell Rutter:

c/o Essex Capital Partners, Ltd.
635 Madison Avenue, Suite 1300
New York, NY 10022

EMAIL: mbr@essexcapital.com
FAX: 212 888 0220

With a Copy To:

Y. David Scharf

Motrison Cohen LLP

509 Third Avenue

New York, NY 10022

EMAIL: dscharf@morrisoncohen.com
FAX: (212) 735-8708

If to Jacob Frydman:

44 Wall Street
New York, NY 10005
Jacob.F@urpa.com

With a Copy To:

Y. David Scharf

Morrison Cohen LLP

909 Third Avenue

New York, NY 10022

EMAIL: dscharf@mortisoncohen.com
FAX; (212) 735-8708
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If to Warren Diamond:

788 Shrewsbury Ave.

Suite 105

Tinton Falls, NJ 07724

EMAIL: Warrenhdiamond@aol.com

With a Copy To:

Matthew J. Brief, Esq.

Brief Carmen & Kleiman, LLP
805 Third Avenue, 12th Floor
New York, NY 10022
mjb@briefjustice.com
FAX:212-832-1747

Notices shall be deemed given and delivered upon the earlier to occur of (i) receipt by the
party to whom such notice is directed; (ii) if sent by facsimile machine or e-mail, on the day
(other than a Saturday, Sunday or legal holiday in the jurisdiction to which such notice is
directed) such notice is sent if sent (as evidenced by the facsimile confirmed receipt) prior to
5:00 p.m. Eastern Time and, if sent after 5:00 p.m. Eastern Time, on the next day (other than
a Saturday, Sunday or legal holiday in the jurisdiction to which such notice is directed) after
which such notice is sent; (iii) on the first day (other than a Saturday, Sunday or legal holiday
in the jurisdiction to which such notice is directed) following the day the same is deposited
with a commercial courier if sent by commercial overnight delivery service; or (iv) the fifth
day (other than a Saturday, Sunday or legal holiday in the jurisdiction to which such notice is
directed) following deposit thereof with the U.S. Postal Service as aforesaid. Each party, by
notice duly given in accordance herewith, may specify a different address for the giving of
any notice hereunder.

24. Additional Terms. This Agreement may be executed (including by electronic mail or
facsimile) in separate counterparts, each of which when so executed shall be deemed an
original and all of which taken together shall constitute one and the same agreement,

a. This Agreement shall be governed, construed, and enforced according to the laws of
the State of New York, without regard to its conflict of laws principles. The Parties
hereby agree and consent to jurisdiction in courts of the State of New York located in
the County of New York for any action, suit or proceeding arising out of or based
upon this Agreement or any matter relating to it and waive any objection that they
may have to the laying of venue in any such court or that such court is an
inconvenient forum or does not have personal Jurisdiction over them.
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b. The headings contained in this Agreement have been inserted for convenience only
and in no way define or limit the scope or interpretation of this Agreement,

. If any provision of this Agreement is held to be invalid or unenforceable, the
remaining provisions shall remain in full force and effect,

d. This Agreement shall be binding upon, and inure to the benefit of, the Parties, as well
as their parents, affiliates, successors, assigns, and present and former owners,
members, managers, directors, officers, partners, agerts, shareholders, employees,
heirs, beneficiaries, and personal representatives, if any.

e. No person or entity not a Party to this Agreement shall have any rights hereunder,

f. No provision, term or condition of this Agreement shall be deemed to have been
changed, modified, waived, discharged or terminated unless the Parties otherwise
agree in 4 writing signed by the Parties.

g. The making, execution, and delivery of this Agreement by the Parties have not been
induced by any representations, statements, warranties, or other agreements other
than those expressed herein.

h. This Agreement shall not be invalid as a consequence of any administrative,
typographie, or ministerial error,

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the

ndersigned have executed this Agreement as of the day and
year set forth below.,
TUNNEL ASSOCIATES, LLC
Date: By:
Name: Mitchell B. Rutter
Member
Date: [ 4 _[}) 12— By: )
Na%ﬁbﬁ%
ember
SLD 500 LLC
Date: _ By:
Name: Scott Diamond
Manager
SCOTT DIAMOND
Date:
MITCHELL RUTTER
Date:

Date: B) \tiilb

WARREN DIAMOND
Date:

FI254588 v1\020927 10009
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IN WITNESS WHEREOQF, the
year set forth below,

Date: Zz,é(é%[ 12

Name: Mitchel] B. Ruttefl””

Member
Date: By:
Name; Jacob Frydman
Member
SLD 500 LLC
Date: By:
Name: Scott Diamond
Manager
SCOTT DIAMOND
Date:
Date: /2 / /3[{%
JACOB FRYDMAN
Date:
WARREN DIAMOND
Date:
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IN WITNESS WHEREOF,

the undersigned have executed this Agreement as of the day and
Year set forth below,
TUNNEL ASSOCIATES, LLC
Date: By: ,
Name: Mitchell B. Rugter
Member
Date: _ By:

Name: Jacob Frydman

Member
SLD 500
Date: [3‘ Bh_a_\ By:

Name: Scoft Diamong
Manager

SCOTT DIAMOND

Date; g
y
MITCHELL RUTTER
Date: —
JACOB FRYDMAN
Date;

W. DIAMOND

L4
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EXHIBIT A

500 Lincoln LLC
c/o Essex Capital
635 Madison Avenue, Suite 1300
New York, New York 10022

December __, 2012

Citi Private Bank

Citibank, N.A.

111 Huntington Avenue, 30th Floor
Boston, Massachusetts 02199

Attention: Mr. Peter M. Cowan

Re: 3500 Lincoln, LLC - Account No. 59211304
Authorization for monthly initiation of ACHs

Ladies and Gentlemen:

The Undersigned are all the Managers of 500 Lincoln, LLC (%500 Lincoln™). We wish to
establish a monthly process to automatically make electronic disbursements through the
Automated Clearing House (ACH) from Account # 5921 1304 (the “Lincoln Citi Account™)
which 500 Lincoln maintains at Citibank N.A, Branch #735, 785 Fifth Avenue, New York, New
York 10022,

Tunnel Associates, LLC), Mitchell Rutter (or his suecessor as managers of Tunnel Associates,
LLC} and Scott Diamond as Manager of SLD 500, LLC (or its successors).

On or before the 20th of each month, 500 Lincoln, LLC receives a wire transfer into the
Lincoln Citi Account from Wells Fargo Bank Northwest, National Association (or a successor
servicing firm). We would like automatic ACH transfers to be issued immediately upon receipt
of this instruction letter and thereafter on the 21st of each month thereafter (or, if the 213t is nota
banking day, on the next succeeding banking day) (each a “Distribution Date™).
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Therefore, please accept this as 500 Lincoln’s authorization to make distribution of ALL
SUMS IN THE LINCOLN CITI ACCOUNT ON EACH DISTRIBUTION DATE, LESS
$50,000 (thereby maintaining a balance of $50,000 in said account) from the Lincoln Citi
Account in the following proportions:

Twenty five percent (25%) of each monthly distribution to each of the following:

Account Name: Winter Investors, LLC
Bank: Rhinebeck Savings Bank
2 Jefferson Plaza
Poughkeepsie, New York 12601
ABA Number 221971015
Account Number 7700010874
or such other account as may be substituted on the unilateral instructions of Jacob

Frydman (or his successors)

Account Name: Mitchell Rutter

Bank: TD Bank

500 Park Avenue

New York, New York 10022

ABA Number 026013673

Account Number 7929443963

or such other account as may be substituted on the unilateral instructions of Mitchell

Rutter (or his successors)

Account Name: SFC Enterprises, Inc.

Wachovia Bank, NA

Account Number 2030001185866

ABA Number 031201467

or such other account as may be substituted on the unilateral instructions of Sal

Cannizarro (or his successors)

Twelve and one-half Percent (12.5%) of each monthly distribution to each of the
following:

Grace and John DelMonaco

Wells Fargo

ABA Number 121000248

Account Number 1010292659449

or such other account as may be substituted on the unilateral instructions of Grace or

John Delmonico (or their respective successors)

Warren Diamond
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JP Morgan Chase
ABA Number 021000021

Account Number 2981894807
or such other account as may be substituted on the unilateral instructions of Scott

Diamond (or his successors as trustee of the Warren Diamond Trust)

In addition to the foregoing you are hereby authorized to pay checks by phone issued on
this account to all of the following persons:

List vendor list, and in addition the lawyer or Law firm which represents 500 Lincoln in a
real estate tax grievance, provided however, that any such payment must be accompanied bya
certification under oath of such lawyer or law firm which states: “I hereby certify under penalties
of perjury that the undersigned is the attorney of record for the owner of the property located at
500 Tenth Avenue, New York, NY, and that I have obtained real estate tax reduction in the
armount of § for tax years and 2

Except as expressly provided for in this instruction letter no other withdrawals may be
made out of the Citi Lincoln Account unless authorized in writing (or by instrument signed by)
ALL of the Managers of 500 Lincoln.

Please charge the requisite fees to the Lincoln Citi Account.

Very truly yours,

500 LINCOLN, LLC

By: TUNNEL ASSOCIATES, LLC, Manager
By:

Name: Jacob Frydman
Title: Manager

~and-

By:
Name: Mitchell B. Rutter
Title: Manager

-and-
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By: SLD 500, LLC, Manager

By:

Name: Scott Diamond
Title: Manager

ACKNOWLEDGMENTS

STATE OF NEW YORK

L e

COUNTY OF

On this day of December, 2012, before me, the undersigned notary public,
personally appeared Mitchell B, Rutter, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that by his signature on the instrument he executed the instrument, did
depose and say that he is the Manager of Tunnel Associates, LLC, the entity described in the
foregoing instrument and that he executed the foregoing instrument on behalf of said entity in his

official capacity.

IN WITNESS WHEREOF, I hereunto set my hand,

Notary Public
My Commission Expires:
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STATE OF NEW YORK

COUNTY OF

On this day of December, 2012, before me, the undersigned notary public,
personally appeared Jacob Frydman, personatly known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name js subscribed to the within instrument and
acknowledged to me that by his signature on the instrument he executed the instrument, did
depose and say that he is the Manager of Tunnel Associates, LLC, the entity described in the
foregoing instrument and that he executed the foregoing instrument on behalf of said entity in his

official capacity.

IN WITNESS WHEREOF, I hereunto set my hand.

Notary Public
My Commission Expires:

STATE OF NEW YORK )
)
COUNTY OF )

On this day of December, 2012, before me, the undersigned notary public,
personally appeared Scott Diamond, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that by his signature on the instrument he executed the instrument, did
depose and say that he is the Manager of SLD 500, LLC, the entity described in the foregoing
instruiment and that he executed the foregoing instrument on behalf of said entity in his official

capacity.
IN WITNESS WHEREOF, I hereunto set my hand,

Notary Public
My Commission Expires:
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EXHIBIT B

500 Lincoln LL.C
c/o Essex Capital
635 Madison Avenue, Suite 1300
New York, New York 10022

The date of this letter is » Which date
has been entered by » one of the Managers of 500 Lincoln, LLC, who
hereby certifies to Citibank NA and to each of the other Managers of 500 Lincoln, under
penalties of petjury, that the events which are required to have occurred a pre-requisite to the
sending of this letter to Citibank, NA have herefofore occurred.

Signature of Manager

Citi Private Bank

Citibank, N.A.

111 Huntington Avenue, 30th Floor
Boston, Massachusetts (21 99

Attention: Mr., Peter M. Cowan

Re: 500 Lincoln, LLC - Account No. 59211304
Authorization to cease ACH distributions

Ladies and Gentlemen:

The Undersigned are all the Managers of 500 Lincoln, LLC (500 Lincoln™), We wish to
revise the monthly process to automatically make electronic dishursements through the
Automated Clearing House (ACH) from Account # 59211304 (the “Lincoln Citi Account”)
which 500 Lincoln maintains at Citibank N,A. Branch #735, 785 Fifth Avenue, New York, New
York 10022.

The herein instructions shall remain in effect until the earlier to occur of the following: (i)

H4254588 v1 1020527 10009

vi




[ of 8
Case 1:14-cv-08741-GHW  Document 1-34  Filed 11/03/14 Page 5

manager of Tunnel Associates, LLC) and Scott Diamond as Manager of SLD 500 LLC (or its
successor as manager of Corem Capital Partners, LLC).

On or before the 20th of each month, 500 Lincoln, LLC receives g wire transfer into the
Lincoln Citi Account from Wells Fargo Bank Northwest, National Association (or a successor

Citibank, NA, (if same is delivered prior to the 21% day of a month, , and continuing on the 21st
of each month thereafter (or, if the 21stis not a banking day, on the next succeeding banking
day) (each a “Distribution Date™).

Therefore, please accept this as 500 Lincoln’s authorization to make the following

distributions:
i. Until the earlier to occur of the following: (1) twelve (12) months from the
date hereof; or (ii) the receipt by Citibank, N.A. of a new Joint
Instruction, FIFTY PERCENT (50%) OF THE SUMS DEPOSITED INTO
THE LINCOLN CITI ACCOUNT DURING THE PRIOR MONTH;

ii. Upon receipt of a new Joint Instruction, in accordance with such Joint
Instruction; and

ili. From and after the twelve (12) months from the date hereof if no new Joint
Instruction has been received by Citibank, N.A, ALL SUMS IN THE
LINCOLN CITI ACCOUNT ON EACH DISTRIBUTION DATE, LESS
$50,000 (thereby maintaining a balance of §5 0,000 in said account)

Each such distribution in the following proportions:

Twenty five percent (25%) of each monthly distribution to each of the following:

Account Name: Winter Investors, LLC

Bank: Rhinebeck Savings Bank

2 Jefferson Plaza

Poughkeepsie, New York 12601

ABA Number 221971015

Account Number 770001 0874

or such other account ag may be substituted on the unilateral instructions of Jacob
Frydman (or his successors a)

Account Name: Mitchell Rutter
Bank: TD Bank

300 Park Avenue
New York, New York 10022
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ABA Number 026013673
Account Number 7929443963
or such other account as may be substituted on the unilateral instructions of Mitchel]

Rutter (or his successors

Account Name: SFC Enterprises, Inc.

Wachovia Bank, NA

Account Number 203 0001185866

ABA Number 031201467

or such other account ag may be substituted on the unilateral instructions of Sal
Cannizarro (or his suiccessors)

following:

Grace and John DelMonaco

Wells Fargo

ABA Number 121000248

Account Number 101 0292659449

or such other account ag may be substituted on the unilateral instructions of Grace or
John Delmonico (or their respective successors)

Warren Diamond

JP Morgan Chase

ABA Number 021000021

Account Number 2981 894807

or such other account as may be substituted on the unilateral instructions of Seott
Diamond (or his successors as trustee of the Warren Diamond Trust)

In addition to the foregoing you are hereby authorized to pay checks by phone issued on
this account 1o all of the following persons:

List vendor list, and in addition the lawyer or Law firm which represents 500 Lincoln in a
real estate tax grievance, provided however, that any such payment must be accompanied by a
certification under oath of such lawyer or law firm which states: “I hereby certify under penalties
of perjury that the unders; gned is the attorney of record for the owner of the property located at
500 Tenth Avenue, New York, NY, and that | have obtained real estate fax reduction in the

amount of § for tax years and i

Except as expressly provided for in this instruction letter no other withdrawals may be
made out of the Citi Lincoln Account unless authorized in writing (or by instrument signed by)
ALL of the Managers of 500 Lincoln,
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Please charge the requisite fees to the Lincoln Cifi Account,

4254588 vi \020927 \oo0o

Very truly yours,

500 LINCOLN, LLC

By: TUNNEL ASSOCIATES, LLC, Manager
‘By:

Name: Jacob Frydman
Title: Manager

-and-

By: i
Name: Mitchell B. Rutter
Title: Manager

-and-

By: SLD 500, LLC, Manager

By,
Name: Scott Diamond
Title: Manager

X
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2014 Corem Settlement Aprecment
bV

This Agreement (“Agreement™). nide s of .lmw/‘f', 20104, by and between Warren
H. Diamond, ("Diamond”), Jolin Dol Monaco ("Dl Monaco™), Salvitore iz
("Cannizzaro") and Scott Diamond ("Scol™), individuatly, and i their capacitics as the
members, managers and trustees of Corem Capital Partners 1.1C, Dimnond rust,
American Sell’ Storage Mamt, Assoc. 116, American Sell Storage Mpant. Assoc. e,
American Self Storage Management Associates 1,10, SLIY 500 L1, Sal Cannivzara
Family Limited Parctnership | now known as SDDE&R LY ("SDD&E™), and SEC
Enterpriscs, Ine. (“SEC™), cach referred to herein as i “Party ™ and collectively relerred
to herein as the “Partics™

WHEREAS, disputes have arisen over the appropriaiencss of any distribution
of proceeds from the sale of the building known as 512 West 39" Street, New York,
New York;

WHEREAS, disputes have arisen over amounts allegedly due for management
and other fees that are claimed duce by Diamond and Del Monaco and/or their afTiliales
and affiliate entities;

WHEREAS, by entering into this Agreement no party hereto concedes the
validity of any claim or admits to any obligation or liability other than such party’s
obligations as set forth in this Agreement;

NOW, THEREFORE, in consideration of the promises and mutual covenants
and agreements contained in this Agreement, and for other good and valuable
consideration the receipt, adequacy and sufficiency of which are hereby acknowledged,
the parties hereto hereby agree as follows:

1. To settle any and all claims raised by Diamond and Del Monaco and
i !’\.__f‘-

N
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their related and alliliste entitics for chatred managetent fees and lepad Jees i e toda
amount of $470.966.5% representing $3714401 in atfeped manapement foes inenrred
and $99.555.58 in alleged fepal fees incureed, Coreny Capitad Partners 1500 0% ‘orem’)
agrees 1oa speciad allocation from (he disburscient frons Corem®s share of procewds of
the payoll of e mortgage on 512 W, 39th Street, Now York, New York us follows:
For the sake of Corenis buoky and records the distribution being made pursuant to this

Agreement (“Special Alloca ion™) to its members shaft be:

SDhbh&y $950,000.00
Diamond "I'ryst $776.262.50
Del Monaco $776.202.50

Checks shall be cut as follows:

SFC $950,000.00

Diamond $771,6090.67

Del Monaco $771,609.67

SLD 500 LLC $9,305.06

2. The partics acknowledge that this Special Allocation deviates from (he manner

in which distributions are o be allocated as is set forth in the Corem Operating Agreement.
Notwithstanding that the Special Allocation deviates from the percentage and distribution
schedule set forth in the Corem Operating Agreement, it is specifically agreed that no further
deviations from the distribution percentage and means specified in the Corem Operating
Agreement shall be permitted uniess specifically agree to in writing by all of the Managers of
Corem. The parties further agree that they will take all steps as is necessary and required
pursuant to the Corem Operating Agreement to ratify and approve the above Special
Allocation. In addition, the parties acknowledge and agree that the Special Allocation will be
deemed to satisfy all of the relevant provisions of The SFC and Corem Management Fee

agreement dated on or about November 10, 2005 and November 11, 2005 and will be

“%
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rellected as payment in FULLL The parties here by acknowledpe Hinl tie Special Allocadion is
in full setilement amd satisfirction o alf cliime by Diatmond, Del Monne 0, ASSMA Las hereinabier

defined), and any enfity they ave altiliated with, whether mide dircetly or indivectly. relating to
management fees or lepal fees due from Corem, SFC or SDD&F, There will be no more
management fees of any ki inclucing. but not limited fo the Manigement Vee aprecment
referred (o in this paragraph, charged to Corem, 8i' L Cannizzaro or SDD&Y in couneetion
with the operation of Corem, 500 Lincoln, 110 (“Lincoln™y and its related crifics
now or in the future, inchuding, but not limied e any future sale, re-feasing, or refinance,
Additionally, Corem’s books and records will refleet that no monics are die to NI°C,
Camaizzaro, SDD&T, Biamond, Del Monaco. 8113 SO0 LLC. Amcrican Self- Slorape
Management Associates, 1.0, Amcrican Self- Storage Mpgmt. Assee, inc., American Self
Slorage Mgmt. Assoc., LLC (the prior three enlitics collectively “ASSMA™ or any other
affiliate or related entily, and no accounts payable will be reflecied on Corem’s books and
records due to Irwin Siegel, Esq., M, Siegel™s law lirm or any other law firm. In thiy repard,
. A‘;‘SMA Diamond and Del Monaco hereby release Corem, SDD&): » SFC and Cannizzaro,

S Eap ;m»y//a,;:l f?// i L et ol Aerton of G e fomed e RAFure . o (,
Excepted from this provision are reasonable reimbursements that may be due to the Managers 5

of Corem as is expressly permitted by the Corem Operating Agreement.

Naththstandmg the forg going, should the 501 Tenth Avenue, New York, NY property

( Lo P ,/'L_ e

be refinanced wztﬁm he -next @8 months the balance of the $169:704-08 mangement fee shall
{! .‘:1 g/}? /3*/ 0}; 'u

be due and payable to ASSMA from SDD&F pxowded the proceeds t0 SDD&F from such

refinance is in excess of $2,000,000.
3. Corem shall, within 7 days after the execution of this Agreement, engage the
accountant hereinafter defined in this paragraph to prepare tax returns for the years 2011 and

2012 and to promptly issue K-1's to the members of Corem in accordance with the

.-“‘:.5 .’4.«"1/ Q-)\j 5{/
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Corem Operating, Aprecineni gy oy Titve been nundifiod by the September i,
2010 agreement between ohne Del Monneo amd SHI YR LP, suceessor (o 1he
Cannizzaro Family 1imited Partnership C'Seprtember 14, 2010 Aprecmant™),
The tax returns shall be fed in o conunerciadly reasonable fime period aller the
accountant is retained. The parties dusigiate Joseph Tighe from ColmRemick LLP ax the
accountant for Corem responsible for preparing the filings for 201 B, 2002 and
2013, As will the 2001 and 2002 tax refums, the 2003 ax returns shall be filed in g
commercially reasonable time period after the accountant s retained and within the current
exiension period. My, Tighe will be authorized by Corem 1o prepare the appropriate lux
Feturns and any taxes due as well ag the reasonable fees for (he accountant’s services will be
paid through Carem in accordance with the Corem Operating Agreement, The partics further
agree that the $400,161.00 tax allocation, as referenced in the March 35, 2000 Jetter of
SDD&F Limited Partnership and the September 14, 2010 Agreement is aceurae, and will be
adjusted accordingly as part of the 2013 Corem tax filing, 'The partics acknowledpe
that Mr. Tighe is Del Monaco's and may be Diamond’s personal accountant. In no cvent will
Corem incur any expense towards the preparation of Del Monaco's and Diamond’s
personal tax returns,

4. SLD 500 LLC agrees to provide to SDD&F on a monthly basis, all necessary
books and records containing financial information and accounts for 500 Lincoln LLC, 500
Lincoln Owner LI.C, and Corem to the cxtent they are available to SLD 500 LLC, including,
but not limited to, monthly bank statements, accounts receivable and payable reports.

5 The parties agree to sign any and all documents reasonably required by the

lender or by its corporate fiduciary in connection with the loan on the assets held by 500

Lincoln LLC or 500 Lincoln Owner LLC. oy
. ) ;f (\}' I 4/
- :
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6. The partics acknowledpe (ha pursint toa Settlement Agreement dated
November 3, 2005, S1.D) 500 LLC way appointed by Corenn gy the co-taniper of Lincoly
designated by Corem until fthe death, incapaeity, removal Tor caise or resignation of Scoll
Diamond. Corem shatl replace SLID 500 1,100 4y the co-manager of Lincoln in accordange
with Corem’s and 1ingoln's ( dperiting Agreement,

Notwithstanding the foregoing, the parties agree that subject o fhe appraval of Tunne!
Associates, LLC, the Co-managers of Lincol fepresenting Corem shatt be SLD 500 LLCand John De!
Monaco, at all times acling unanimousty. If John Del Monaco or his successor shall be a co-manager

of Lincoln along with SLD 500 LLC then Corem shall replace SLD 500 LLG and Del Monaco or his

successor upon the death, incapacity, removat for Cause or resignation of Scoll Diamong,

@7’ 7. The partics hereto acknowledge that even though SLE 500 110" is to be
reimbursed for its curren fegal expenses as set forth in paragraph 1 hereof, attorney client
privilege is maintained between S1.D 500 LLC, Seolt Diamond and their attormey, 81,1 500
LLC represents that the reimbursement obtained {rom this agreement satisfies ity current lepal
expenses, Hereinafler, Corem’s attorney will be unanimously agreed upon by the Managers of°
Corem and the cost borne by Corem.

8. INTENTIONALLY LEFT BLANK

9, To effectuate this Agreement, the parties agree to amend the Corem Operating
Agreement. The parties further agree that this Agreement, once exccuied by all Managers and
Members of Corem shall constitute the written agreement of the Managers and Members of
Cotem required, pursuant to Article 10, seetion 10.1, necessary to amend the Corem Operating
Agreement. Accordingly, the Agreement is amended and modified as follows:

1.5 of the Corem Operating Agreement entitled Place of

Business is hereby restated as follows;

1.5 Place of Business The principal place of business /
Zif ﬂ)d
1
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of the Coampany shatt hoe ) Db edd gt B0 Tont Avorlte, Niw
York, NY 10018, 1he Hanadgers shatt give nol foe 1o 1.hes
members of Corom of any charnpe in ot he principal placo ot
business, For so long as S BOGELLE b g COCH TG of
Lincoeln, Lho mai Ling addeons of Corem uhatl s o/ Hhb
500 LLC. Currently o/o SLh 500 L, 78 Shrewshory Ave,
Suite 2109, Tinton Falls, NG 07724, T'hoy Manager(u} of
SLID 500 shall give nobtice tro the Members of Corom of any
change in the mailing addross of Corem.  When and if 5,0
500 LLC is no tongor a Cosmanagor ol Lincoln Lo Wartagory
of Corem will agree upon a mailing address and give
notice to its mempers.

3.1.1 (A) is restated as follows:

3.1.1 (A} The management, operation and control of the
Company and its day-to-day business atfairs shall vest in
three {(3) Managers. fThe Managers need not he Members of
the Company. John Del Monaco designates himself as one
of the Managers. The “Cannizarro Family Limited

Partnership 1 n/k/a SDps&F Lp~ designates Sal Cannizarro

a3 one of the Managers., The Diamond Trust designates SLD
500 LLC as one of the Managers.

3.1.1 {B) is restated as follows:

3.1.1 (B) Bach Manager shall designate one person or

entity who shall Serve as a successor Manager of the

not serve as g Manager of the Company. Such designation

\Tt

2
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shall be made jn WETE Png ol Kepb o witle Lhe books fbprel

records of the Company o pravidod iy SJeation 6.2 Tho

designation may hoe chicngod a1 any Lime,  Should fhoro be

a vacancy in Managoer of Gy 1 Eme o Oricitul de oot g

mewmber {(thal iy dolin Dol Monaco,  Shis e o1 Pl Diamond

Trust} or their redpective suceossor o interest ghatd

designate a successor manager,

Any reference to “both Mana gers” shall be understood to mean “atl

Managers”.

Any reference 1o “the oLher Manager™ shall be understood 1o mean “t ho

other Managers”, <22§

10.  Inaccordance with the forgoing, '

Manager Del Monaco names as his successor manager Maria Steinberg,

Manager Cannizzaro names as his successor manager Frank Cannizzarro,

Manager SLD 500 LLC names as ils successor manager Brandon Rosen.

. Notwithstanding anything hercin to the contrary, the parties agree that the
Corem Operating Agreement shall be amended and anew paragraph inserted therein to provide
that: “notwithstanding anything else to the contrary contained herein, all distributions must be
made timely and no distribution due and owing may be delayed or withheld for any reason
unless unanimously approved in writing by all of the Managers of Corem,

12, Except as set forth herein, the parties agree that this Agreement does not
modify or change the terms of the Corem Operating Agreement, dated October 30, 2002,
the Settlement Agreement dated November 3, 2005 and the Agreement dated April 27,

2009.

13. This Agreement and the terms hereof may not bhe modified, altered or

Y ¢ A
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changed unless approved in writing and sipgned by all of the partics hereto,

14, This Agreement muay be exectited by electronic or facsimile sipnatures and it
is expressly agreed that clectronic or facsimile sipnatures may be used as oripinal
signatures for all purposes.

15, Iathe event there is a lepal procecding commenced by any parly hercto o
eaforee its rights pursuant to this Agreement, the substantially prevailing parly in any such
proceeding shatl be entitled to recover lrom the other party all of its reasonable aftorneys’

fees, costs and expenses incurred in connection therewith,
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IN WITNESS WIEREOVF, the partics have hereunto signed their names as of the date

first above writion.

\Ve

John DefMonaco

"

Warrén H. Diamondl, Beneliciary
Diamond Trust

Q/

Q%/(/o/ﬂ~

Sal ( ;mm/mug/

Scotl Dismond, Prustee
Diamond Trust

//(/"“——"

John Del Modaco, Manager

American Scl{-Storage Mgml. Assoc, 1,10

L

Warren 1 Digmond, Maunager
American Self-Storape Mgmt. Assoc., LLC

f—

John Del Mdﬁhaw, Manager
American Self-Storage Mgmt, Assoc. Inc.

%gﬁzﬁ’w/ﬁ

/\mcx Hean ‘)LH Stom,g,t, Mg,mi. Assoc., Inc.

ol e

Scott DTamond, Manager
SLD 500 LI.C

&

i) 2/'-"“’—"'

Sal€an annizzaro, Presidet
SFC Enterprises, Inc.

-

By: COREM CAPITAL PARTNERS LLC

/Ji/(fw

By jSaTﬁanmzzaro Mshager

N

By: SLD 500 LLC, Manager
By: Scott Diamond, its Manager

Sal Cannizzaro, agng, Partner
SPD&F LP

e

By: John el Monaco, Manager

Signature page 1o the 2014 Corem Settientent Agreement.
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For valuable consideration, he sufliciency of which is hereby ncknowledped, each of the
stgnatories hereto, and their respective predecessors, siceessors, heirs, assigns, agents,
employees, attorneys, and representatives, s well as any entity or entities controlled by any of the
signatories hereto, its administealors, officers, directors, nunagers, sharcholders, members,
constituents, subsidiaries, alliliates, insurers, employees, nllomeys, vepresenlatives, apents,
owners, and alf of their respective suceessors and assigns, do hereby irrevocably and
unconditionally RELIASE AND FOREVER DISCHARGE each of the ofher sighatories hereto,
and their respective predecessors, successors, heirs, ussigns, agents, employees, attoreys and
representatives, as well as any entity or entities controlled by any ol the signatorics hereto, ity
administrators, officers, directors, managers, sharcholders, members, constituents, subsidiarics,
alfiliates, insurers, employees, attorneys, representatives, agents, owners, and all of their
respective successors and assigns, from all linbility tor all claims, demands, damages,
obligations, actions, causes of uctions, suits, debts, sums of money, costs, expenses, lees,
accounts, bonds, bills, covenants, contracts, controversies, agreements, promises, damages,
Jjudgments, liability and any other obligations whatsoever, in law, admiralty, or equily, whethor
known or unknown, that he ever had, now have, or hercafler can, shall or may have, whether
now or hereafier discovered, foreseen or unforeseen, arising out of or connected o or with any
acts and/or omissions oceurring from the beginning of the world up 10 and including June 18,
2014. For the avoidance of doubt, it is specifically agreed that the entities releasing and being
released include but are not limited to American Self Storage Mgmt, Assoc., LLC; American Self
Storage Mgmt. Assoc., Inc.; American Self Storage Management Associates LLC, SFC Enterprisces,
Inc.; and SLD 500 LLC. Notwithstanding the foregoing, specifically excepted from the operation
of the foregoing release are claims for conversion, fraud, fraud in the inducement, and breach of
fiduciary duty. Finally, the duties and@!igations of the parties under the 2014 Corem
Settlement Agreement dated Junc[f, 2014, between Warren H. Diamond, John Del Monaco,

Saivatore Cannizzaro, and Scott Diamond, except as modified in this Agreement, shall not be

released herewith,

&
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Warren H. Diamond, Beneliciary
Diamond Trust amd Individually

(‘-\ "//*-“? et

Sulvdiore Cannizargo,/Mhnaging Partner
SDB&YN 1LP

-

dohn Del Mo HCO

O,

John Del Monaco, Manager
American Self Storage Management
Associates LL.C

N~

» John Del Mc?nécb, Manager

American Self Storage Mgmt. Assoc. LLC

<\t/

' .
ﬁ/ / P
(.’}.\/'{ (/ .r:} e

A - M R + [ . ]
Satvntore € nmw.fﬂy{;/

Seotl Diamond, Trustee
Dinmopit) Trust

. I3
Seott Diamond, Manager

SLIY 500 1L1LC

Warren 11 Dinmond. Manaper
American Self Storage Management
Associates LLC

Warren F. Diamond, Manager
American Self Storage Mgmt. Assoe. 1L1C

o ——

¢ John Del Motfaco, Manager
American Sel’ Storage Mgmt. Assoc. Inc.

v

e Wi

Satvatore Cannizapfe/Manager
SFC Entetrprisés

Warren/11. Diamond, Manager
American Seif Storage Mgmit, Assoc. Inc

@

Signature page to the June Lﬂ, 2014 General Release
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for Discussion Purposes Only TIAA

PROPOS MARY OF TERM 8/26/2014
DHL/Deutsche Post AG
503-519 10t Avenue, 505-507 W. 38th Street, New York, New York

Amount; Approximately $53.0 million (+/- 3%) at closing, accreting to $97
million at maturity

Purpose: To provide additional financing on the Property — to be pari passu with
existing deal

Property: A seven-story industrial building totaling approximately 249,997 sq. ft.
that serves ang DHL's Manhattan trucking and distribution facility

Pricing: 4.38% zero coupon monthly~ 185 basis points over the interpolated US
Treasury equal to the average life of the transaction, payable monthly

Funding: Immediate funding of approximately $53.0 million ; closing by
September 2014

Lease Guarantor: Deutsche Post AG

Lessee: DHL Express (USA), Inc.

Lessor/Borrower: Existing SPE

Maturity/Average Life: ~12.6 years / 12,6 years (approx.) — one year beyond the lease term

~Maturity extends one year beyond lease term. RVI policy covers
balloon at maturity (assumes non renewal of lease)

Maturity (Original Deal): Term of the original transaction will be extended one year with the loan
being interest only after the end of the lease term. An interest reserve
will be created at closing with an amount sufficient to pay the interest
only payments

Balloon Payment: Approximately $97 million to be covered by a residual value insurance
policy by Lexington Insurance, a sub of AIG

LTV: Minimum appraised value to be $200MM, resulting in a maximum LTV
at closing of 69.5% including the existing notes and an LTV at maturity
of 48.5% based on today’s minimum appraised value of $200MM

Debt Service Coveraqge: 1.05x (after trustee fees)
Lease; - 11.5 year lease term remaining (a[)proximatefy)-
- Triple Net Lease except for the fol owing:

- Landlord responsible for roof, structure fagade (including windows),
foundation bearing walls, columns, and other items affecting the
building structure

- To be mitigated with existing reserve of $0.25 per sq. ft. annually in
ori%inal financin
- _nheserve equal to operating expenses for the property and trustee
fees in the year following the lease term

- All other reserves from existing transaction to be in place for the
additional financing
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TIAA

PRO
DHL/Deutsche Post A
503-519 10th Avenue, 505-507 W. 38t Street
New York, New York

Collateral: - First mortgage on Property
- Assignment of Lease
- Lien on all reserve aceounts
- This tranche will be pari passu and cross defaulted with the
existing notes

Catiable: -Allowed at any time at the greater of 1% or a makewhole of

Treasuries + 50 basis points

-Prepayable at par in the last 12 months of term

Casualty/Condemnation: Lease can be terminated due to casualty and condemnation

Notes payable at par in the event of a casualty or condemnation
Casualty and condemnation gap insurance to be provided at closing
from an acceIptable insurer rated A- or better (including Lexington
Insurance (AIG))

Existing Loan: - Existing loan to be extended by 12 months to be coterminous with
the zero coupon Note
- Reserve to cover interest and operating expenses in the last
12 months to be established by sweeping excess cash flow (timing
of cash sweep and amounts are TBD)
- The RVI policy for the zero coupon will cover the 5% uncovered
balloon on the existing Note (approximately $4.5MM) and the new
gap policy for the zero coupon will also cover the extension of the
maturity on the existing Note

Broker: Direct
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Teachers Insurance and Annuity Association
TIAA
CREF 730 Third Avenue, New York, NY 10017

September 9, 2014

500 Lincoln, LLC

c/o Essex Capital Partners Ltd.
635 Madison Avenue

New York, NY 10022

Attn:  Mitchell B. Rutter, Manager
Jacob Frydman, Manager
Scott Diamond, Manager

Re: 500 Lincoln, LLC (*Lessor” or “Borrower”
DHL Express (USA), Inc. (“Lessee™)
Deutsche Post AG (“Lease Guarantor”)
$53.000,000 (+/-3%) 4.38% Zero Coupon Secured Notes due 2027 accreting to $92.000,000
(+/-3%) (“Pass-Through Certificates )

Gentlemen:

We refer to the Pass-Through Certificates dated December 10, 2010 relating to the financing provided to
Borrower by Teachers Insurance and Annuity Association of America (“TIAA”) in the original amount of
$96,450,315 (the “Original Loan™) for the Lessee’s Manhattan distribution and trucking facility located at
503-519 10™ Avenue, New York, NY and 505-507 West 38" Street, New York, NY (the “Property™).
TIAA is pleased to inform you of its intention to acquire additional Pass-Through Certificates (the “Pass-
Through Certificates™) to provide additional financing for the Property. The Pass-Through Certificates
have a coupon of 4.38% per annum accreting on a monthly basis to approximately $92,000,000 at
maturity and are to be issued at a dollar price equal to 100% of par. The documents evidencing and
securing the Original Loan (the “Original Loan Documents”) will be appropriately modified at the closing
of the additional financing to reflect both the Original Loan and the additional financing and, without
limitation, the mortgage, assignment of lease and other documents securing the Original Loan shall be
modified so that they secure the Original Loan and the additional financing, and the Original Loan and the
additional financing shall be cross defaulted. Except as otherwise set forth below, the proposal will be
substantially in accordance with the attached Proposed Summary of Terms (the “Summary™). Capitalized
terms used but not defined herein shall have the meanings ascribed to them in the Summary.

1. Conditions to Acquisition of Pass-Through Certificates:

(a) TIAA’s acquisition of the Pass-Through Certificates will be contingent upon the preparation,
execution and delivery of documents, in form and substance satisfactory to TIAA and to TIAA’s special
counsel, substantially in accordance with this letter agreement and the Summary. TIAA’s acquisition of
the Pass-Through Certificates will be further contingent upon the satisfactory completion of due
diligence, including, without limitation, review of the executed lease, appraisal, environmental, and
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(b) The documents shall contain such representations and warranties, closing conditions,
covenants, events of default and remedies, requirements for delivery of financial statements, evidence of
authorization and opinions related to dual authorizations required by TIAA and its counsel and other
information and provisions as are usual and customary in this type of transaction and as we and our
special counsel may deem reasonably necessary to accomplish this transaction.

(¢) Such authorization will expire if the necessary documents, as foresaid, have not been
completed and signed by October 30, 2014 (the “Closing Date”), unless TIAA has extended such date in

writing.

(d) Unless and until the closing of the additional financing occurs, the Original Loan and the
Original Loan Documents shall continue unmodified and in full force and effect.

2. Special Counsel: Greenberg Traurig

3. Expenses: 500 Lincoln, LLC agrees to pay, or cause to pay, TIAA for all reasonable and out-of-
pocket expenses incurred in connection with this transaction, including, without limitation, fees and
expenses of our special counsel, local counsel, printing costs, costs of procuring a private placement
number, the initial NAIC filing fee, broker’s or finder’s fees or commissions, appraisal, engineering and
environmental reports, whether or not this transaction is consummated.

4. Confidentiality: You are in agreement that you will not make any press releases or statements
mentioning or identifying TIAA as the source of financing of this transaction, and you will cause your
affiliates not fo disclose, to any other person (other than your partners, representatives or advisors on a
need to know basis) the existence of this letter or the Summary, the identity of TIAA as a party to this
letter or any information included in the attached Summary, nor will you issue or make any press
announcements or press release or statement relating to same, in each case without TIAA’s prior written

consent.

If the foregoing properly sets forth your understanding of this transaction, please evidence acceptance of
the conditions of this letter by having it executed below by a duly authorized officer of 500 Lincoln, LLC
and by returning to TIAA one executed counterpart for the attention of Eleanora Gililova, Global Private
Markets, along with a check payable to Teachers Insurance and Annuity Association of America in the
amount of $250,000 in immediately available and good funds, as a good faith deposit and to cover
estimated transaction expenses.

In the event the Pass-Through Certificates are acquired, the good faith deposit will be returned to the
Borrower in its entirety.

In the event the Pass-Through Certificates are not acquired and subject to the following two sentences, if
the Borrower has acted in good faith to comply with all terms and conditions set forth herein (as
determined by TIAA in its reasonable discretion) and TIAA elects not to acquire the Pass-Through
Certificates, the good faith deposit will be used to pay for all of TIAA’s expenses and TIAA will return
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Certificates due to 2 materia] adverse change with respect to the business, operations, creditworthiness or
financial condition of the Lessee, the Guarantor or the Borrower, the good faith deposit will be used to
pay for all of TIAA’s reasonable out-of-pocket expenses and TIAA will return any remaining balance to
the Borrower. In all other circumstances, if the Pass-Through Certificates are not acquired due to the
Borrower’s fajlure to act in good faith to comply with the terms and conditions set forth herein, then
TIAA shall retain the entire good faith deposit,

TIAA shall calculate the Make-Whole Amount payable as if the Pass-Through Certificates, bearing the

calculating “make-whole” or yield maintenance and assuming a discount rate of U S, Treasuries plus 50
basis points. Borrower agrees to promptly notify TIAA in writing of the occurrence of either event set
forth in items (i) or (ii) in the first sentence of this paragraph, and TIAA and Borrower agree that the
payment of such Make-Whole Amount represents a reasonable and appropriate approximation of the
harm suffered by TIAA if either event set forth in items (i) or (ii) in the first sentence of this paragraph
occurs. The good faith deposit (or portion thereof) retained by TIAA and the Make-Whole Amount paid

the Original Loan,
This commitment shail expire on October 30, 2014 ifit has not been extended in writing by TIAA.

Upon receipt by TIAA of an executed counterpart of this letter and the check for the good faith deposit,
our agreement to purchase from the Trustee and the Trustee’s agreement to 1ssue, sell and deliver the
Pass-Through Certificates to us, upon the terms and conditions set forth herein, shall become a binding
agreement between us. Failure to receive such counterpart and check by September 16, 2014 will
constitute termination of the agreements contained herein, unless TIAA has extended such date in writing,
Notwithstanding the foregoing, for the avoidance of doubt, in the event of a termination pursuant to the
prior sentence, Borrower will be remain liable for the expenses of TIAA as provided above,

This letter is governed by New York State law. The parties hereto consent to the nonexclusive
jurisdiction of the state and federal courts in the city, county and state of New York with respect to any
Suit, action, proceeding or claim arising hereunder. Fach party irrevocably waives, to the fullest extent
permitted by law, any objection that it may have, whether now or in the future, to the laying of venue in,
or to the jurisdiction of, any and each of such courts for the purposes of any such sui, action, proceeding
or claim and further waives any claim that any such suit, action, proceeding or claim has been brought in
an inconvenient forum, and each party hereby submits to such Jjurisdiction.
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500 LINCOLN LLC AND TIAA EACH IRREVOCABLY WAIVES ALL RIGHT TO A TRIAL BY
JURY IN ANY ACTION, PROC

EEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING
TO THIS AGREEMENT OR THE TRANSACTION CON TEMPLATED HEREBY.
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I

Very truly yours,

TEACHERS INSURANCE AND ANNUITY ASSOUIATION OF AMERICA

2] _'p i

§§\ ..... kﬁm&ﬁ’%&j j e
Name: Drvid | raky
Fitde: Managing Director

Avcepted und agreed 1o

SO0 Lincaln, 11O

By

Name: Mitehell Rytter "
Title: Managper

AN

Name: Jacob Frvdman
Titde: Manager

fiy
Nimer Seott Diamond
Titler Manager

N
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DHL/Deutsche Post AG
503-519 jpth Avenue, 505-507 w. 3gt Street, New York, New York

Amount: Approximately $53.0 million (+/- 3%) at closing, accreting to $92
million at maturity

Purpose: To provide additional financing on the Property - to be pari passu with
existing deal

Property: A seven-story industrial building totaling approximatel 249,997 sq, ft,
that serves an; DHL's Manhattan trucking and c!istributs)c/)n facility d

Pricing: 4.38% zero coupon monthly

Funding; Immediate funding of approximately $53.0 million; closin by
September- Octobger 2014 J

Lease Guarantor: Deutsche Post AG

Lessee: DHL Express (USA), Inc.

Lessor(Borrower: Existing SPE
MaturiMAverage Life: -12.6 years / 12,6 years (approx.) - one year be\//ond the lease term

-Maturity extends one year beyond lease term. R I policy covers
balloon at maturity (assumes non renewal of fease)

- Maturity (Original Deal ): Term of the original transaction will be extended one year with the loan
being interest only after the end of the lease term. An Interest reserve
will be created at closing (and/or from excess cash flow retained

through initial lease term) with an amount sufficient to pay the interest
only payments

Balloon Payment: Approximately $97 million to be covered by a residual value insurance
policy by Lexington Insurance, a sub of AIG
LTV: Minimum appraised value to be $200MM
Debt Service Coverage: 1.05x (after trustee fees)
Lease: - 11.5 year lease term remaining ’gaf)proximatefy)
ollowing:

- Triple Net Lease excePt for the
- Landlord responsible for roof, structure, fagade (including windows),
foundation bearing walls, columns, and other items affecting the
building structure

- To be mitigated with existing reserve of $0.25 per sq. ft. annually in
original financing (and any other amounts ag may be required by
Updated engineering report)

- Reserve equal to operating expenses for the Property and trustee
fees in the year following the'lease term

- All other 'reserves from existing transaction to be in place for the
additional financing
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TIAA

ROPQOSED SUMMARY 0

DHL/Deutsche Post AG
503-519 10th Avenue, 505-507 W 38% Street
New York, New York

Coliaterat: - First mortgage on Property
- Assignment of Lease
- Lien on all reserve accounts
- This tranche will be pari passu and cross defaulted with the
existing notes
Callable: -Allowed at any time at the greater of 1% or a makewhole of
Treasuries + 50 basis points

-Prepayabie at par in the last 12 months of term

CasuaIMCondemnation; Lease can be terminated due to Casualty and condemnation
Notes payable at par in the event of 3 casualtg or condemnation
Casualty and condemnation gap insurance to be provided at closing
from an acceptable insurer rated A- or better (including Lexington

Insurance (AIG))

Existing Loan: - Existing loan to be extended by 12 months to be coterminous with
the zero coupon Note

- Reserve to cover interest and Operating expenses in the last
12 months to be established

- The RVI policy for the zerg coupon will cover the 59 uncovered
balloon on the existing Note (approximate!y $4.5MM) and the new

maturity on the existing Note

Broker: Direct
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From: Jacol an

To: "Scott Dismond"

Cc: i | B. Rutter”

Subject: KTR

Date; Tuesday, August 26, 2014 5:46:00 PM
Scott:

| just received a call from Terry Tanner at K TR. He has been contacted by Teachers
insurance and expected the retainer letter back today in order to meet their deadline.

| just called you to get your approval, but apparently on the tennis court and not able to
address this till tomorrow. I'm traveling tomorrow not available until after Labor Day. If
you're unable to speak now | must make an executive decision without you.

Given the urgency of this matter t am going to move forward and sign off on behalf of 500
Lincoln LLC on the K TR appraisal.

Iassume that will meet with your approval. So that you have ample opportunity to voice
your opposition, | will withhold sending this to Terry for the next half hour. i | do not hear
back from you in the next half hour | will assume that you are in consent.

I have Mitch's consent.

Thank you,

Jacob Frydman
Chairman, CFO

UNITED REALTY GROUP OF COMPANIES

60 Broad Street, 34% Floor | New York, NY 10005
Direct: 212:388-6880 | Main: 212-388-6800
Mobiie: 917-578-3800 | Fax: 212-388-6811

Jacob F@URPA com
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EXHIBIT I
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From: Warrenhdiamend

To: jacoh Frydman

Subject: Loan Meeting

Date: Sunday, August 31, 2014 4:01:48 M
Jacob

In an effort to resolve the differences that the parties have with regard to the
proposed loan and any changes or modifications in our existing agreements, which
need to be addressed prior to closing, will you please come to our offices in NJ at
your convenience. Please set something up with Scott and we will try to make it
work.

Thank You

Sincerely

Warren

Warren Diamond

American Real Estate Mgmt
/88 Shrewsbury Ave

Suite 105

Tinton Falls, NJ 07724

Cell: 732-245-9300
Office: 732-741-0707
Fax: 732-741-0505
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SLD 500 LLC
788 Shrewsbury Avenue
Suite 105
Tinton Falls, NJ (7724

September 15, 2014

Mr. Jacob Frydman
44 Wall Street
New York, NY 10005

Mr., Mitchell B. Rutter
635 Madison Avenue, Suite 1300
New York, NY 10022

Re: 500 Lincoln, Additional Financing from TIAA-CREF

Dear Jacob and Mitch:

As a Manager of 500 Lincoln, LLC, I write to advise I will agree to the payment of the
$250,000.00 good faith deposit required by the commitment letter dated September 9, 2014,
received from TIAA-CREF on the following conditions:

1. The provisions of Paragraph 8 of the Settlement Agreement dated December 12,
2012 shall not apply to the transaction contemplated by the commitment letter; and

2. My agreement to go forward with funding the good faith deposit at this time, shall
not be construed as an agreement to enter into or close the transaction itself. I have a number of
reservations about the transaction, and certain issues which must be resolved prior to the closing.
While I antjcipate that my concerns will be alleviated and the closing will take place, I wanted to
make my position clear at the outset, so that there is no question of liability in the event we
cannot reach agreement,

Please note that while Warren Diamond is not a Manager of 500 Lincoln, I am sending
this to him for his signature as well, since it concerns, in part, the December 12, 2012 Settlement
Agreement to which he is a signatory.
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Page 2
September 15, 2014

If the foregoing is acceptable to you, please sign below and e-mail or fax this back to me.
An e-mailed or faxed signature shall be deemed an original for all purposes.

Thank you.

Very truly yours,

SLD 500 LLC

By: Scott L. Diamond

The Foregoing is Consented
And Agreed to:

TUNNEL ASSOCIATES, LLC

By:
Mitchell B. Rutter

By:
Jacob Frydman

Warren Diamond
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EXHIBIT K
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%u Seprember 14, 2014, Warren Diamond, in violation of the Agreement wrote 1o Jacok Frvdman stating:
LL

Jacob

it would be magnanimous of yais if the money that Tunnel received to incentivize them to sel the fittie bullding was given ta a charity of SCOTT'S or MY chofce.  Corem also gave 106 K to Eric Rirnbaum which we were not reimbursed for. We wouid ke that amount aiso to be donsted by you
Q@ one of our charities, Jacob you will get recognition for the donations as well, Scott and | workad very nzed to get that desl done , as did you and Mitch, But we paid & panaity.
Oﬂfm are looking 2t 200,000 doflars that is being asked for and we will MATCH it.
<Hpw wonderfubis that! i Pm sure you will concur,
+Jod guys could be the brightest paople,
Ehiceraly
Qo
mm«wms Diamend
Idnerican Real Estate Mgmt
&g Stwavwsbury Ave

with the most creative minds | have come acress in my many years in the business. Please make this happen and let's move forward together. Thank Youit)

14-cv-08741-GHW

Case 1
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From: Warrenhdiamond [mailto:warrenhdiamond@aol.com
Sent: Friday, September 19, 2014 10:57 AM

To: Jatob Frydman

Cc: Seott Diamond

Subject: Mortgage

Jacob

We were hoping for a response to my email that was sent to vou other day about being charitable.  We know that veu spoke to Mitch about it.

Your silence does spezk volumes.

As far as the morigage goes Scott and [ think it's to expensive. Scott said he is going to make one last attempt to resolve this issue with vou directly. If vo

to wait until the last minute and resclve this with him.  Othenwise
1 wish you the best of luck i resclving this with Scott.
Sincersly

Warren Diamond

American Real Estate Memt
188 Shrewsbury Ave

Suite 105

Tinton Falls, NJ 07724

Cell:  732-345.9300
Office: 732-741-0707
Fax: 732-741-0305

1l are serious about getting the mormgage my strong suggestion o you is not

. YOur opportunity to get your hands on this money wilt be squandered. That 1am very sure of.
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STRICTLY PRIVATE & CONFIDENTIAL Allen & Overy LLP

1221 Avenue of the Americas
500 Lincoln, LLC New York, NY 10020
¢/ Essex Capital Partners Ltd, Tel 212 610 6300
635 Madison Avenue Fax 212 610 6399

New York, NY 10022

Attention: Mitchel! B. Rutter
Jacob Frydman; and
Scott Diamond

Our ref SSE/0091949-0000001 NY:20323059.2
September 16,2014
Financing of 503-519 10th Avenue and 503-507 West 38th Street, New York, New York (the Property)

Gentlemen,

I'am writing to you on behalf of Allen & Overy LLP to confirm the terms and conditions upon which we will
act for 500 Lincoln, LLC {Company} in relation to the modification of the existing UUSD 96,450,315
financing (the Original Loan) made to 500 Lincoln Owner LLC (Borrower) and to the origination of the
additional USD 92,000,000 financing (the Additional Loan; together with the Original Loan, collectively,
the Loan) to be provided to Borrower with respect to the Property (the Transaction).

We confitm that we have no conflict in acting for the Company on the Transaction. Our terms of engagement
in respect of the Transaction will be governed by this letter and its appendices, subject to any specific
amendments that we may agree with you in writing.

Unless otherwise defined, or the context requires otherwise, words defined or given a particular construction
in Appendix 1 (the General Terms and Conditions) have the same meaning when used in this letter.

1. Our team

I will lead and be responsible for supervising the Transaction. The core members of our US team
will be Kevin O’Shea (US Real Estate Finance Partner), Yaakov Sheinfeld {US Real Estate Finance
Associate) and other partners, associates, trainees and paralegals, as required. You will, of course,
have access to any other specialists within the firm that may be required.

2. Scope of our work

For the purposes of this letter, we have assumed that our work will involve:

{a) negotiating and finalising the term sheet for the Transaction (the Term Sheet);

mn&OvetyLL?-QFCBrannhisﬁcmaodb_vmeQahrFlmnddCmmmmmdllawmmo?man&muyup.ninitudliﬂymwﬂipmmh
England and Wales with registared mumber OC306763 Asien & Overy LLP is nthorised and regulated by the Solcitors Regualion Authority of Engtied and Waiss. The term purireer
isuaedtorefsrm;mmdﬂenaOvayL!.l’wmmmumﬂm%mmﬂmmmmAiudhmnf.\!mso«uyqudofm
100 besrs whis are designaied s p 1s open 1o inspaction at iis registersd office, One Bishops Squera, London E4 BAD and at the above tidress,

M&mewwmmmngthmmmwMDM.MMmMm.AMI_BmMBW.MmBOMMm.Mm
Bucharest {aasocigied office). Budaoest, Caseblanca, Doha, Dubol, Dissekio:f, Frankfut, Hamburg, Hanol, Ho Chi Minh City, Hong Kong, Istanbisl, Jakirts {ussociated office},
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b

©

(d)
(¢)

Fees

negotiating and finalising a New York law loan agreement (the Facility Agreement) and
other customary, market-standard loan and security documents relating to the Loan,
including, without limitation, a note, mortgage, environmental indemnity agreement, non-
fecourse carveout guaranty, assignment of leases and rents, deposit account control

agreement, etc.);

drafting and negotiating customary New York and Delaware law opinions to be provided by
us as counsel for Borrower and the relevant Borrower consents and certifications necessary
to provide such opinions; Z
collating, reviewing and negotiating relevant conditions precedent documents; and

attending to the signing and closing of the Facility Agreement and the associated security
documents (together the Transaction Documents).

Subject to the assumptions set out in paragraph 4 below, our fees for the work described under
paragraph 2 above shall be capped at USD 85,000. Any additional work beyond that described
under paragraph 2 above or contrary to the assumptions set out in paragraph 4 below shall be at the
standard hourly rates for the lawyers performing any such work.

Assumptions

Our assumptions in providing the fee cap set out above are as follows:

(a)
(b)

(©

(&)

{e)

H

(g)

0
()

our scope of work is as set out under paragraph 2 above;

the terms of the Transaction are substantially as set out in the email sent to us by you on
September 11, 2014;

no legal due diligence exercise will be necessary on the Company, Borrower or the Property;

there will be no protracted negotiations in relation to the Term Sheet or the Transaction
Documents;

there will be no material negotiations with any tenant at the Property and such tenant(s) will
provide the documentation required in connection with the Facility Agreement without
condition or delay and on substantially the forms provided in connection with the Original

Loan;
the members of the Company will provide unified guidance and direction with respect to
matters affecting it and/or the Borrower in connection with the Transaction and will provide

organizational documents clearly establishing the authorized representatives of the Company
and Borrower with respect to the Transaction;

the Transaction Documents will not contain any unusual provisions, will be on substantially
the same form as the documents for the Original Loan and will otherwise be substantially
based on customary US practice for large real estate loan originations in the New York

tnarket;

the Transaction will be completed within three months from the date of this fetter;

no specialty opinions will be required in connection with the Transaction;
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G) no advice will be required on structuring or tax issues in connection with the Transaction;
03] fee earners will not be required to travel outside of their respective home offices;

(D we will not be required to negotiate or review any security or other transaction documents,
other than the Transaction Documents;

(m)  we will not be required to negotiate, review or satisfy the conditions precedent to any
insurance policies required in connection with the Transaction (including any residual value

insurance policies); and

(n) the Company and Borrower wil provide all relevant comments and conditions precedent g
documents in a timely and orderly manner.

5, Invoicing

We will invoice you in USD at or prior to funding of the Additional Loan. Our Fees will be paid
directly at funding and netted out of the proceeds provided to Borrower. Any queries on any invoice
should be raised with me as soon as reasonably practicable.

6. Disbursements

Paragraph 3 above sets out the fees we charge for professional work done by us. Our requirements
as regards other charges (the Disbursements) are set out in Appendix 2 to this letter, which forms

part of this letter,

We do not normally provide copies of receipts or records of the Disbursements. However, you may
request copies of such items upon prior reasonable written notice.

T. General Terms and Conditions

In Appendix 1 to this letter, | attach our General Terms and Conditions which form part of this letter,
To the extent that the terms of this letter {or any subsequent amendments to the terms set out in this
letter as may be agreed from time to time) are inconsistent with the terms of the General Terms and

Conditions, the terms of this letter (or any subsequent amendments) shall prevail,

8. (eneral

Although we will endeavour to keep you informed as soon as possible of any information of which
you should be aware, should you wish to make any enquiries relating to the progress of the
Transaction, then please do not hesitate to contact me or any of my partners.

I hope that you will find the contents of this letter to be satisfactory. If so, I should be grateful if you could
counter-sign and return to us the enclosed duplicate copy of this letter in order to indicate your
acknowledgement of and agreement with the terms set out above and in the accompanying appendices; in the
meantime, your continued instructions will constitute such acknowledgement and agreement.

} hope that by sending this letter to you I have clearly stated how your work will be handled on a day-to-day
basis and our terms of engagement. However, if you have any queries, please do not hesitate to contact me

as your relationship partner.

am very much looking forward to working with you and your colleagues,
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Yours sincerely,

Kevin J. O’Shea
Partner
For and on behalf of Allen & Overy LLP

The appointment of Allen & Overy LLP on the above terms is agreed,

For 508y Lincoln, LLC

By: Jacob Frydman, comanager

By countersigning this letter, Borrower hereby acknowledge and agree to pay our professional feesin
accordance with the attached terms.

Acknowledged by:

For 5 incola Owner LLC

By: Scott Diamond, a¢fnanager, SLD S 00 LLC/ (6“'0/05""

By: Miichell Rutter, comanager

By: Jacob Frydman, comanager

+
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APPENDIX 1
ALLEN & OVERY LLP GENERAL TERMS AND CONDITIONS
Definitions

Unless the context otherwise requires:

A&O Group means Allen & Overy LLP and other undertakings which are authorised to carry the
name Allen & Overy, cach such undertaking being an A&Q Entity;

Allen & Overy LLP is a limited liability partnership incorporated in England and Wales with
registered number OC 306763 and registered office at One Bishops Square, London E1 6AD;

Partner is a title referring to 2 member of Allen & Overy LLP or an employee or consultant with
equivalent standing and qualifications, or an individual with equivalent status in another A&O
Entity. A list of the members of Allen & Overy LLP and of the non-members who are designated as
partners is available for inspection at One Bishops Square, London El 6AD;

Relationship Partaer means the Partner identified as such from time to time. If no Partner has been
identified as such, the Relationship Partner for a particular matter will be the Partner responsible for
the overall supervision of that matter; and

we, us and our refer to the A&O Entity providing services on a particular matter; and you, yourself
and your refer to the person or entity receiving those services.

Application ard interpretation

These terms will apply to our work for you except to the extent that we agree, or have agreed,
different terms with you.

Nothing in these terms will apply to the extent that their enforcement would result in a breach of
applicable law or reguiations,

Each provision of these terms will be enforceable independently of each of the others and validity of
each provision will not be affected if any of the others are invalid.

Your relationship with the A&O Group

The A&O Group is not a legal entity or a partnership and does not itself provide legal services.
Legal services are provided by individual ARO Entities, each of which is a separate and distinct
business, and some of which are limited liability undertakings,

Unless agreed otherwise, services from a particular jurisdiction will be provided by the A&O Entity
practising in that jurisdiction. The lawyer-client relationship in respect of such advice will be
between you and the relevant A&O Entity and the retainer will be on these terms. For this purpose,
you authorise any A&O Entity to instruct any other A&O Entity on your behalf. If at any time you
would like the name of the A&O Entity providing services from a particular jurisdiction, this will be
available from the Relationship Partner or on our website at www.allenovery.com/regulatory.

We will not be responsible for advising you on non-legal matters, and you will be responsible for
deciding whether documents or advice prepared or reviewed by us meet your commercial objectives,
We are not responsible for the accuracy of any computer models, algorithms or for any formulae in

the documentation.
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We reserve the right not to send any of our Partners, staff or consultants to any location where we
believe there is a risk to their personal safety.

Ounr team

We will use fee-eamners at appropriate levels of seniority for the work concerned. We will try to
avoid changing any members of our team but, if this cannot be avoided, we will inform you
promptly of any such change. The final decision as to which fee-earner carries out a piece of work

will, however, be taken by a partner of Allen & Overy LLP.

Fees
Please note the following important information about our hourly rates:

(a) The rates are exclusive of VAT and similar taxes (if any) and disbursements, which will be
charged in addition.

(b)  The rates will apply to work carried out between the date of this letter and 30 April 2015.
The rates are subject to annual review and we will tell you at the relevant time if there is a
change to applicable rates.

(c) We will charge at our agreed hourly rates, except for work performed by lawyers in our Tax,
Derivatives and Employment and Benefits groups, which will be charged at premium rates.
With your agreement, we may also charge our premium rates in other circumstances,
depending on, for example, the urgency and complexity of the work involved.

)] Unless otherwise agreed in writing, the rates apply to work carried out by our lawyers based
in our offices in the United States. Work performed by other offices will be charged at the
applicable standard international rate for the office concerned. We will let you know these

raes if requested or relevant.

Invoicing

Invoices shall be paid in the currency stated in the invoice in immediately available and freely
convertible and transferable funds and without set-off, counterclaim or (save as required by law) any
other withholding or deduction of taxes or duties. If any withholding or deduction is required by
law, the amount of each invoice shall be treated as increased to the extent necessary to ensure that,
after any such withholding or deduction, a net sum equal to the amount of the invoice is received.

Any money provided by you on account of fees, costs and disbursements shall be offset against any
invoices that become due,

Our invoices are payable within 30 days of their submission, failing whick we may exercise our right
to stop acting under paragraph 13 (Termination). You will also remain liable to pay our fees even ifa
third party agrees to pay them. If you have any questions concerning part of one of our invoices, this
will not delay payment of the balance.

If any tax or amounts in respect of tax must be deducted (other than applicable withholding tax for
which a tax withholding certificate is provided fo us), or ather deductions must be made, from any
amounts payable to us, you will pay such additional amounts as may be necessary to ensure that we
receive a net amount equal to the full amount we would have received had payment not been made

subject to tax or any other deduction.
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Documents and document storage

We will retain copyright in all documents we draft and produce in relation to any matter (and,
subject to our duties of confidentiality to you, may therefore use the intellectual property rights in the
documents as the basis for advising on other matters) but you will have an unlimited licence fo use

those documents for your own purposes.

In some circumstances, in particular, if you have not paid all of our invoices, we may have the right
to keep documents that belong to you even if you ask us to return or destroy them.

We may destroy documents relating to a matter when we consider that we do not need to keep them,
failing which we reserve the right to charge for our storage costs. Subject to paragraph 7.2 and to
applicable laws or regulations, we will also destroy documents before this time if you instruct s to
do so. However we reserve the right to keep documents belonging to us, and cannot guarantee that
we can erase all electronic documents (including those on back-up tape).

Liability é}

Without prejudice to your right to bring a claim against the A&O Englty providing the relevant
services, you agree, to the extent such agreement is enforceable under applicable laws and
regulation, that there is no assumption of a personal duty of care by, and you will not bring any claim
against, any Partner or other member, shareholder or employee of or consultant to any A&O Entity.

If we and another party are liable to you in respect of the same loss, our liability will not increase by
reason of any limitation of liability that you have agreed with that party, or your inability to recover
from that party (e.g. because of its insolvency), beyond what it would have been if no such limitation
been agreed and if that other party had paid its share in full.

Our services are for your benefit and may not be used or relied upon by anyone else without our
prior written consent. Nor can we accept liability for the acts or omissions of any third party we may
instruct on your behalf or for the default of any financial institution with whom we deposit money on

your behalf.
Concerns, jurisdiction and governing law

This matter and our retainer on any matter (including any non-contractual obligations arising out of
or in connection with this agreement or our retainer on any matter) will be governed by and
construed in accordance with English law.

If you have any concerns about our services, please contact the partner responsible for the matter, the
Relationship Partner or our Regional Managing Partner for the United States, David Krischer. If this
does not lead to a solution, you and we will try to resolve disputes through an alternative dispute
resolution (ADR) procedure recommended (at either party's written request, if not otherwise agreed)
by the Centre for Effective Dispute Resolution. If the dispute is not resolved within 45 days of an
agreement or request to use ADR, either party may begin legal proceedings.

Subject to paragraph 9.2, the English courts shall have exclusive jurisdiction to determine any
dispute or claim which may arise out of or in connection with this letter or our retainer on any matter
(including a dispute relating to any non-contractual obligations arising out of or in connection with

this matter or our retainer on any matter).
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10.  Electronic communications

We may communicate with you electronically (including through our newchange dealroom or
similar system). You accept the risks involved in such communication, except in the case of our
gross negligence or wilful default. We may also monitor communications in order to establish facts,
to determine that communications using our systems are relevant to our business or to comply with
applicable laws or regulations.

11.  Conflicts/relationships with other clients

11.1  Under legal and professional rules, we may have to stop acting for you if there is a conflict between
our duties to you and to other clients, or between our interests and your interests. As it is difficult
for us to anticipate ali situations which you might perceive to involve such a conflict, please notify
us promptly if you consider there may be a potential conflict.

11,2 Subject to our compliance with the professional rules which regulate our conduct as lawyers, we
should not be prevented or restricted by virtue of our relationship with you from advising other
clients, including clients whose interests may be adverse to your own and companies that you might
wish to acquire.

12. Confidentiality

12.1  We will treat any information obtained from you that is not in the public domain as confidential.
However, we may sometimes have to disclose information to regulatory authorities or under rules of
law or professional conduct. If so, we would (where permissible and practicable) inform you of the
request or requirement to disclose.

122 We will not use information which is confidential to you for the advantage of, or, subject to
paragraph 12.1, disclose such information to, any third party. In the same way, you acknowledge
that we will not use confidential information obtained from any other party for your advantage or
disclose such information to you, even if it is relevant to a matter.

123 We may sometimes outsource support services such as word processing, translation and
photocopying, on the basis that our suppliers have agreed or will agree to keep any information they
receive from us confidential, We may also discuss your affairs with your other advisers on a matter,

124  This paragraph 12 will not prohibit A&C Entities sharing confidential information with each other.
However, you should not assume that information you provide to a person working on one matter
will be communicated to a person working on another matter. You should therefore provide all

information that has a bearing on 2 maiter direct to the relevant team.

13. Termination

Our retziner for a matier will terminate upon delivery of our final invoice. Otherwise, you may
terminate our retainer on any or all matters by written notice at any time. We may do so if we have
good reason (such as delay in payment of our fees) and upon reasonable notice, In either case, you
will pay our fees and other charges up to the time of termination.

14, Anti-money laundering laws

Under anti-money laundering laws, we may need formal evidence of your identity before we can act.
We must also report suspicions of money laundering activity to our Money Laundering Reporting
Officer or to the relevant external authorities, or both. We may have fo stop work on a matter and
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may not be allowed to tel]l you if we make suck 1 report.  We will not be liable to you for the
consequences of any such report made in good faith.

Miscellaneous

Please see our website at www.allenovery.com/regulatory for further information about our
complaints procedure, our position in relation to the provision of financial services, including
insurance mediation, and how we hold and process personal data.
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APPENDIX 2 Q
DISBURSEMENTS
We do not charge for the use of meeting rooms, word processing or normal secretarial work or for

domestic telephone calls (other than dial-in conference cails arranged through an external supplier)
or postage.

We currently charge for meals provided in our conference suites, international telephone calls,
mobile telephone calls, video conference calls, courier services and all facsimile transmissions, in
each case at rates designed to recover our costs.

We currently charge a flat rate of US$0.30 per sheet for standard A4 internal printing, including
internal drafts and photocopying. Rates for non-standard internal printing are available on request.

Al other expenses that we incur on your behalf, (including but not limited to courier charges,
overtime payments to secretarial staff working on the engagement, dial-in conference calls arranged
through an external supplier, and fees for the use of online services such as Lexis Nexis and
Westlaw), will be charged at cost. The provision of a data room, should we not be able to provide
for the data room within our office, will be charged at cost. To the extent that we use our document
checkers in London to review and check documentation, we will charge the prevailing London
hourly rates (as converted into the invoiced currency) for such document checkers, the current hourly

rate for such document checkers is £90 per hour.

Travel and accommodation expenses that we incur in respect of the Transaction will be charged at
cost. Travel and accommodation will be at a business class standard. If we incur travel expenses on
behalf of more than one client, we will only charge you your proportionate share.
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EXHIBIT N
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From: Warrenhdiamond

To: yaakov shelnfeld@allenovery.com

Ca yaakov.sheinfeld@allenovery com: KevinSheaB@alenovery.com; Michelt B. Rutter; Jacob Frvdman; Sal Cannizzarg;
JOHN@AMERICANSEL FSTORAGE.COM; Stott Digmond

Subject: Re: 500 Lincoln - AQ Comments to Commitment Letter dated 9-9-14 {0091549-0000001)

Date: Monday, Septernber 22, 2014 3:58:20 PM

Yaakov and Kevin

What are you doing?

We advised you pens down on this deal.

If this goes forward it will be difficult for us to use your firm for this closing or anything else in the
future. It appears you take orders from one side only.

I am going to advise Scott based on your actions to look for other counsel.

Perhaps you have now been engaged by Tunnef now? If so tell us because Scott will not pay for

your services.
This is a serious matter and if not rectified immediately ethics complaints may be filed. Please guide

yourself accordingly.

Warren Diamond
Consultant SLD 500
American Real Estate Mgmt
788 Shrewsbury Ave

Suite 105

Tinton Falls, NJ 07724

Cell: 732-245-5300
Office: 732-741-0707
Fax: 732-741-0505

On Sep 22, 2014, at 3:35 PM, Scott Diamond <scott@selfstoragen;.com> wrote:

Yaakov,
Respectfully, I'm confused. Why are you working on this when you were told to stop?
--Scott DIamond

On Mon, Sep 22, 2014 at 2:53 PM, <Yaakov.Sheinfeld@allenovery.com> wrote;

: Atftached piease find our comments to the commitment letter, which we will be sending out to TIAA’s counsel
at 4PM absent any additional comments from the client group.

: Yaakov

Yaakov Sheinfeid | Associate

Alien & Overy LLP

1221 Avenue of the Americas | New York | New York 10020
Direct +1 6846 344 6812 | Tel +1 212 610 6300

. Fax +1 212 610 6309

: www allenovery.com

- Anpual Review 2014 ~ ideas that change business
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- The foregoing e-maif may contain US tax advice. If so, please read the following
- carefully:

Unless otherwise expressly stated in the foregoing message, this advice was not intended

or written to be used, and cannot be used, by any person for the purpose of avoiding US
- federal tax-related penalties that may be imposed with respect to the matters addressed.
- Some of this advice may have been written to support the promotion or marketing of the
~transactions or matters addressed to persons other than our client. For such advice, be
‘ advised that the advice was written to support the promotion or marketing of the
‘ transaction(s) or matter(s) addressed and if you are a person other than our client, you

should seek advice based on your particular circumstances from an independent tax
- advisor. In addition, unless expressly stated to the contrary in the foregoing message,
nothing herein shall be construed to impose a limitation on disclosure by any person of
- the tax treatment or tax structure of any transaction that is addressed herein.

This email is confidential and may also be privileged. If you are not the intended
' recipient please delete it and notify us immediately by telephoning or e-mailing the
“sender. You should not copy it or use it for any purpose nor disclose ifs contents to any
- other person.

Alien & Qvery LLP
1221 Avenue of the Americas
- New York, New York 10020
Tel: 212 610 6300
- Fax: 212 610 6399
hitp:/fwww allengvery.com

i Allen & Overy LLP is a limited fiability partnership registered in England and Wales with
' registered number OC306763. Tt is authorised and regulated by the Solicitors Regulation
- Authority of England and Wales. Allen & Overy LLP is a muiti-jurisdictional legal practice
" with lawyers admitted to practice in a variety of jurisdictions.
- The term partner is used to refer to a member of Allen & Overy LLP or an employee or
: consultant with equivalent standing and qualifications. A list of the members of Allen &
- Overy LLP and of the non-members

who are designated as partners is open o inspection at its registered office, One Bishops
: Square London

El 6AD and at the above address.

| For further information about how Allen & Overy LLP is regulated, please see our website

- at www.allenovery.com/aoweb/legal
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MODIFICATION AGREEMENT

This Modification Agreement (“Modification Agreement™) is made and entered into as of
this___ day of Octaber, 2014, by and between (1) TUNNEL ASSOCIATES, LLC (“Tunnel™), a
New York limited liability company, (i) SLD 500, LLC, a New York limited liability company,
(*SLD 500 LLC™), (iii) Scott Diamond, (iv) Mitchell Rutter (“Rutter™), (v) Jacob Frydman
(“Frydman™), and (vi) Warren Diamond.

RECITALS

WHEREAS, the parties hereto have entered inio an Agreement (“Agreement™) dated December
12, 2012: and

WHEREAS, the parties now wish to modify and amend their sajd Agreement;
NOW, THEREFORE, in consideration of the mutual promises hereinafter set forth and of other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,

the parties hereto agree as follows:

1. All defined terms used herein shall have the meaning ascribed thereto in the Agreement,
unless otherwise defined herein.

2 Paragraph 2 of the Agreement shall be amended to read as follows:

Management of 50() Lincoln and 500 Tenth:

(a) The Parties agree and acknowledge that SLD 500, LLC, an entity wholly owned
by Scott Diamond and of which Scott Diamond is the sole contro] person, shall replace the co-
manager of 500 Lincoln previously designated by Corem to act as co-manager of 500 Lincoln
and 500 Tenth, except as otherwise set forth herein, and from this date forward the two co-
managers of 500 Lincoin and 500 Tenth are Tunnel and SLD 500 LLC. The same shall
automatically take effect, without the need for any additional documentation,

(b) Scott Diamond hereby represents and warrants and agrees and covenants to
Tunnel, Frydman and Rutter that: (i) SLD 500 LLC was formed by him solely to act as a co-
manager of 500 Lincoln and 500 Tenth (and if acceptable to Corem, Corem) and for no other
purpose; (ii) that on the date hereof SLD 500 LLC is a co-manager of Corem; (iii) that Scott
Diamond owns 100% of the membership or other ownership interests in SLD 500 LLC; (iv) that
Scott Diamond is the sole manager or sole managing member of SLD 500 LLC; (v) that so long
as 500 Owner, 500 Lincoln or 500 Tenth or any other entity in which Tunnel, Frydman or Rutter
have any direct or indirect interest, owns the Property or any interest in the Property, Scott

e drivey frydeman uspa'desktop\300 temth interim\diamand dispute 201 4\modification agreemeal 100814 (repaired).doc
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ability to control or take any action on behalf of or otherwise cause SLD 500 LLC to act or
refrain from acting on any matter whatsoever.

(c) Provided that Scott Diamond or his heirs continue to own 51% of the membership
interests in SLD 500 LLC; Scott Diamond and/or his successor in interest, may designate his
successor as manager of SLD 500 LLC, to act as Co-manager of 500 Lincoln and 500 Tenth,
such designation to take effect only upon the death, resignation, permanent disability or
incapacity of Scott Diamond, by making such designation in writing and by providing written
notice to Tunnel, Frydman and Rutter, provided, however, that so long as Rutter or Frydman or
any of their Affiliates have g direct or indirect interest in Tunnel, 500 Tenth, 500 Lincoln, and/or
500 Owner, Warren Diamond shall not be designated as a Successor manager of SLD 500 LLC,

(d) The Parties herein acknowledge that the Property shall, going forward, be self-
managed by the two co-managers of 500 Lincoln pursuant to the terms of this Agreement, unless

otherwise agreed in writing, and any prior agreement to cause the Property to be managed by a
third party manager is hereby waived.

3. The definition of “Installments” as set forth in Paragraph 5 (a) (ii) of the Agreement is
hereby modified to read as follows:

4, The Parties agree that Par. 4 (e) of the Agreement is limited to Property, General Liability
and Umbrella Liability Insurance.

5. Paragraph 8 of the Agreement is hereby modified to add the following sentence:

The Parties understand that undey no circumstances shall a capital call notice be sent 1o cover the
payraent of any monthly mortgage payment unless agreed to by all the managers,

6. Paragraph 9 of the Agreement is hereby modified to read as follows;

Agreement not to Invoke Buy-Sell. Frydman and Rutter, as the sole managers of
Tunnel (and their successors as the sole managers of Tunnel) or as members of Tunnel hereby
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7. Paragraph 17 (b) of the Agreement is modified to read as follows:

award in favor of the non-breaching Party in the amount of two hundred fifty thousand
dollars ($250,000) per breaching Party, which the Parties agree is not a penalty, and
which represents a reasonable liquidated damage.

8. The Parties agree that at the closing of the contemplated loan with Teachers for
$93,000,000, (*Loan™) SLD 500 LLC shall receive the sum of $200,000 from Tunnel for
services rendered, Additionally, at closing, the Diamond Trust shall receive from proceeds the
Sum representing its share of monies paid for RVI Insurance, but not less than $720,000.00. In
the event the RVI Insurance is later refunded by DHL, The Diamond Trust shall not share in any
such refund, having already been paid.

9. The Parties agree to pay the firm of Brief Carmen & Kleiman, LLP, the sum of Ten
Thousand ($10,000.00) to review the Loan and to facilitate the closing, The Parties further agree

to pay Brief Carmen & Kleiman, LLP the sum of $5,000.00 for preparing the instant Amendment

10.  For valuable consideration, the sufficiency of which is hereby acknowledged, each of the
signatories hereto, and their respective predecessors, administrators, officers, directors,
managers, sharcholders, members, constituents, subsidiaries, affiliates, insurers, employees,
attorneys, representatives, agents, owners, and all of their respective successors and assigns, do
hereby irrevocably and unconditionally RELEASE AND FOREVER DISCHARGE each of the
other signatories hereto, and their respective heirs, predecessors, successors, administrators,
officers, directors, managers, shareholders, members, constituents, subsidiaries, affiliates,
insurers, employees, attorneys, representatives, agents, owners, and all of their respective
successors and assigns, from all liability for all claims, demands, damages, obligations, actions,

and causes of action, whether known or unknown, whether now or hereafter discovered, foreseen
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Agreement, except that the signatories hereto and their respective predecessors, administrators,
officers, directors, managers, shareholders, members, constituents, subsidiaries, affiliates,
insurers, employees, attorneys, representatives, agents, owners, and all of their respective
Successors and assigns expressly disclaim all and any claim other than a claim for breach of
contract, including but not limited to, specifically, any claim for fraud or any claim that the
release herein is not binding.

11, Except as set forth herein, the December 12, 2012 Agreement shall remain in full force
and effect,
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the day
and year set forth below.

TUNNEL ASSOCIATES, LLC

Date: By:
Name: Mitchell B, Rutter
Member
Date: By:
Name: Jacob Frydman
Member
SLD 500 LLC
Date: By:

Name: Scott Diamond
Manager

The Diamond Trust

Date:
Name: Scott Diamond, Trustee
MITCHELL RUTTER
Date:
JACOB FRYDMAN
Date:
WARREN DIAMOND
Date:
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From: scott@selfstorageni.com on behalf of Seott Diarnond

To: Jacob Frydman; Mitchell B, Ru er; Jﬂ-{N@AMERICANSELFSTORAGE.COM: Sat Cannizzaro
Subject: Diamond Trust Buyout
Date: Tuesday, October 21, 2014 2:45:37 PM

Pursuant to the conversation that Mitch, Jacob and I had yesterday:

For a variety of reasons foremost of which is the betterment of the ongoing
partnership, the Diamond Trust is most interested in a buyout of its interest in

Corem.
Purchase price: $20mm

Terms:  $10mm on TIAA Closing
$10mm wrap on the TIAA mortgage at the same interest rate.,

Regards,

--Scott Diamond




